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UHITED BTATES Dﬁﬂ!ﬂ'ﬂ COuRE
m&m DISTRICE OF WISCOMBIN

HILWAUERE DIE CRSTING €O,
a ‘Wisoohsin corporation,
SLYMAN INDUSTRIES, INC., &
Delawars aoxporation, and
THERESA A. BLYMAN, an
individusl xouidcni: o! ohieo,

Pleintiffe,

V. Ho. p3-0-03253

FLIEHER CONTROLE INTERMATIONAL, Jufge Reynolde

INC., u Dalaware corporation,
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Defendant.

The plaintiffs, Milwaukee Die Casting Co., Slyman Industries,
Inc. and Theresa A.. Slyman, by their attorneys, for their Amended
Complaint sgainst the defendant, state as followa:

1. In this action, the plaintiffs seek relief from the actsa

of the former owner and operator of the plaintiff Milwaukée Die

Casting Co. The former owner released hazardous suhstiancea" ~= in

particular, polychlorinated biphenyle ("PCBS") e 'into- the
environmant on the prapertj;r on which the company is located in
Milwaukee, Wisconsin. However, the former owner has failed and
refused, and has attempted to evade its duty, to remedy the
release. ‘

2. The plaintiffs seek recovery of the costs of responding
to the release, including response coetes which they have alrgaﬁy
incurred, additional corts to be incurred in the ongoing remedia-
tion, all costs of litigation, including attorneys'! fees and
interest as provided by statute. The plaintiffs alsc seek a
declaratory judgment that the defendant is liable for all allowable







CERTIFICATE OF SERVICE

The undersigned states on oath, that she caused a copy of the
below named pleading to be served upon the attorneys named on the
attached Service List at their respective addresses as indicated on
February 3, 1995.

PLAINTIFFBS®* RESPONBE TO KOTIOH FOR PARTIAL BUMMARY
JUDGMENT ON CODNYE II, IV, ¥ AND VI OF ORIGINAL COMPLAXNT

By Mail:

Michael Ash

James G. Schweitzer
GODFREY & KAHN, $.C.

780 North Water Street
Milwaukee, Wisconsin 53202

By Messenger:

Andrew R. Running

Robert B. Ellis {

KIRKLAND & ELLIS

200 East Randolph Drive

Chicago, Illinois 60601 '

SUBSCRIBED and SWORN to before

mmd day Zfzzuary, 1895,

NOTARY PUBLIC

OFFICIAL SEAL
BARBARA WHITE

SOTAMY REBLIG, STATE OF L13K0S
Y COMRMRBSIDN FXPIRFL OG0T B8
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ERVICE LIST

Michael Ash

James G. SchweitZér
GODFREY & KAHN, S.C,
780 North Water Street
Milwaukee, Wisconsin 53202

*

Andrew R. Running
Robert B. Ellis
KIRKLAND & ELLIS
200 East Randolph Drive
Chicago, Hllinois 60601
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WISCONSIN

MILWAUKEE DIE -
CASTING CO. et &l,

Plaintiffs,

v. No. 93-C0325

FISHER CONTROLS
INTERNATIONAL, INC.

g et N Yeers? Yot Yt st Vapp? ot Moot o

DMM.

To: Ses Attached Service List .

oftthdwdsmblshictcmﬂumDmaomemh,iﬁmFederﬂ
Courthouse, 517 Bast Wisconsin Avenue, Milwankee, Wisconsin 53202-4583,
_ PLANTHFB‘ RESPONSE TOMOTION FOR PARTIAL SUMMARY JUDGMENT
ON COUNTS I, IV, V AND VI OF ORIGINAL COMPLAINT, aeopyofmhm
attached hereto and hereby served upon you.

MII..WAUKEE DIE CASTING CO.,
SLYMAN INDUSTRIES, INC. and

JAMES R. FIGLIULO
CARL A. GIGANTE
CARMEN D. CARUSO
FORAN & SCHULTZ
30 North LaSalle Street
Suite 3000

Chicago, Tifinois 60602
312/368-8330

ccg 9 UV
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set forth the :émedy under the .contract £or the

purchaser with respect to PCES?

MR. RUNNING: Objection to the form

of the question.

A. Are yvou asking me a legal

conclueion? I'm not sure.

Q. I was trying to establish your
underatanding at the time in 1982 when the
contract was executed, |

A. My underitanding of the reiationship
between the partlies as the lawyer for the company
was that;ﬁe had.rights which wére given under
this contract and any other rights that might
exist under the law, if any.

Q.  Were any of the meetings that you
attended for the negotiation of this contract
held in Ohio?

A. With my client, yes. And there were
telephone conversaticne. At the actual meetings
no representative of Fisher Controls came to Ohic
to meet with me that I recall.

MR. CARUS0: No further guestions.
MR. RUNNING: Thank you,

(Deposition concluded at 5:25 p.m.)

CEFARATTI-RENNILLO
CLEVELAND (216)687-1161 AKRON (216}253-811%
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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WISCONSIN
MILWAUKEE DIE CASTING CO.,

SLYMAN INDUSTRIES, INC.

-and THERESA A, SLYMAN,

Plaintiffs,
ve. Case No.
FISHER CONTROLS 93 C 0325
INTERNATIONAL, INC.,
| Defendant.

ﬁnepéﬁition of ROBERT E. GLASER,_a.
Witness called by the Defendant for examination
under tﬁg Applicable Rules of Federal Civil
Procedure, taken before me, Steven H. Henschel, a
Registered Professional Reporter and Notary
Public in and for the State of Ohio, pursuant to
notice and stipulations of gounsel, at the
offices of Arter & Hadden, 1100 Huntington
Building, Cleveland, Ohio, on Wednesday, November

g, 1994, at 10:00 o'clock a.m.

1§, AL STATEw WAL

CEFARATTI-RENNILLO
CLEVELAND (216)687-1161 AKRON (216)253-8119
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h"“';eﬂw you mw cribe

: Cem any ‘wlnch Flsher ha. __ ‘301‘13’01'a

participate i in aﬂY discussions, whe
- Monsanto or w:ath t’be
‘concerning environmental mattcrs?

it,-x_Fisher thenhmsf |

! _j'__se wempms of me same

MR RUNNNG‘? ':'As 1s'contamed in the ac Y
o m ment, it acquired certain assets and certain obli s. |
Q m mw&()ﬂﬁthtMFisher acqﬁ.iSi Qi Of Mil TR

rs Or then' repfesemahves

A. None that I recall.
Q. Asthe desxgnated pmxdent of thc new Milwaukee BLe
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ghort, I mean, w.g'll snpuiate to th;e au(umﬁ ity
Milwaukee Die Casting board minutes ‘"”d,inqofpomﬁan stat g |
for the Delaware corporation, assummg youdon'thaveen |
objection.

MR. CARUSO: No, I don't. So you'd be willing to. |
stipulate, then, tothemcorporatxon of tbcmMﬂwaukecDie f
Casting? z
MR. RUNNING: And that it occurred in December of 1974 f
and the statements in Exhibit 227 are accurate, - b
10 MR. CARUSO: Oka | f
i1 Q. Dtdtherecomamaﬂathe&aﬂsachonbctwem
12 Fisher and the old Milwaukee Die, that is the Schrader family in

2 i .J )AF&‘:_:P n

D

13 Milwaukee, Wisconsin, that Fisher transferred all of the
14 business and assets ofhﬁlwaukecm Casting Company to the new
15 comy,ﬁe new Milwaukee Die Casting Company which Fisher had

16 rporated in Delaware?

17 A. You re asking me if that was done?

18 Q. Yes.

'19 A, Again, 1 canniot recall specifically.

20 Q. Okay. Let me direct you to Exhibit, what I've marked

121 as 229 whxch is Bates stamped MDC 897.

22 MR. CARUSO: Perhaps it's another documt that
23 counsel could stipulate to thc document and the facts
24  represented in the doc:ument, the transaction repmsented?
25 MR. RUNNING: Yes, we'll do that.
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?meidmt of the new Mvmm Blo Castiog Company, Incorporated
i Delaware? o .

A. 1 was aware of ﬂmt appointment. I oguld not have |
stated the date. o |

Q. E.mt ms show you | Exhibit 227 which is Bams stmnp
numbers A ough 894 andsemfit refreshes
mﬂmon about any of thzs “ - |
A. I abserve ﬂw ts md the ums and the

_mw-qasm-hm'ham' :

yourre_collecuon as 10
13 ;gur appamtmmt as president of the aew Milwaukee Die Casting

12 Q Does that dwument mﬁesh

15 thaA' ‘Wsﬂ, only that t'hns ﬂ@cmmt so decress.
16 f—

17 MR RUNNING: xdon'tMﬂmwmwseverhadan
18 mblem with anything other than the date, which he said he
19 dadn‘t remember,

20 - MR. CARUSO: Weﬂ,whailgumi“mashnglswhethﬁr
21 it refreshes his recollection that it occutred in 1974.

22 A.We!ﬂ,onlyto%dsgeetbatlcmmadthedatcm
23 the letter.

24 ) Q Aﬂ I‘lght
25 ‘MR. RUNNING: Well, Carmen, maybe to cut some of this

E can’t gay
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- objechon?

Sastir g Company, the Wnsconsm Corporauon
MR. CARUSO: I think it. was delivered to the company

and then dnsmbufcdtothc shareholders, but subject to your

| _.A. Ag thatlm ago,, I dothlﬂm dcmn]s of

et if'_;_':?thathMdhaveknmthmatthaﬂmn, butﬂaatwas
a E(mg time ago.

Q Sure Are you aware that, in apparcnt antwlpatmn of
T VY . :any, &EWlscﬁnsm

wankee Dic Casting Company mthe State of Delaware?
Al dﬁ ot Tecall tha
Q. And are you aware that, in 1974, you became the |




‘aL
{ ¥
Eﬁﬁmx(knﬁnﬂsimﬂnnahonaqﬂmmn

Milwaunkee Die Casting Co

Kﬁﬂﬁquﬁﬂi a

MILWAUKEE DIE CASTING
CG., et 8l.,

Plaintiffs,
VB«

FISHER CONTROLS
INTERNATIONAL, INC.,

Defendant.

January 4, 1995,

For the Plaintiffs

For the Defendant

Also Prasent:

Greg 8lyman

NEdTowa Raporiing, Marsbaiiiown Towa 50158, 515-155.8524

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WISCONSIN

o Sy

No. 93-C-0325

P A N

DEFPOSITION OF JAMES H. BOYD
taken before Mary E. Button,,K Certified Shorthand Reporter, at .
the officee of Fisher Controls, 205 South Center Street,

Marshalltown, Towa 50158; commencing at or about 12:30 p.m.,

APPEARAHEHCESB

CARMEW D. CARUSBO

Foran & Schults

30 North LaSszlle Btreet, sulta 3000
Chicage, ik 60602

i

ANDREW R. ROMNING
Kirkland & Ellis

200 Bast Randolph Drive
Chicage, IL 60601

ou™




JAMES R. FIGLIULO
CARL A, GIGANTE
CARMEN D, CARUSO
FORAN & SCHULTZ

30 North LaSalle Street

Suite 3000
Chicago, Hlinois 60602
312/368-8330
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Plaintiffs furthcr dispute the legal conclusion in paragraph 6 relating to the effect of
certain language contained in paragraph 14 of the February 23, 1982 "Purchase Agreement -
Common Shares” as executed by Fisher (seller) and plaintiff Slyman Industries, Inc. (buyer).
According to Fisher: "Fisher's future liability, if any, 1o the buyer for the PCBs at the MDCC
facility was defined in §14 of that agreement.”  Plaintiffs dispute that legal conclusion, for §14
of the 1982 agxeément merely set forth the contractual remedies of Slyman Industries, Inc, |
related to PCBs and did not 'puréort to limit the plaintiffs' rights under CERCLA or any other
law. As Robert Glaser, the attorney for Slyman Industries, Inc. in the 1982 transaction, testified
at his deposition:

Q: I wastrying fo establish ‘your'nqd__qs;anding at the time in
1982 when the contract was executed.

A My undsrstandmg of the reiationship beiween the parties as
the lawyer. for [Slyman Industries, Inc.] was that we had
rights which were given ynder this contract and any other
rights that might exist under law, if any,
(Deposition of Robert E. Glaser, 11/9/94, p. 208, copy attached hereto as Exhibit B).
Plaintiffs make no further response to the instant Motion, but respectfully request that any
findings which the Court may make on this motion be limited to counts II, IV, V and VI of the
original complaint.
DATED this_>_day of February, 1995.

MILWAUKEE DIE CASTING CO:, SLYMAN
INDUSTRIES, INC. and TRERESA A. SLYMAN
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| However, plaintiffs do dispute certain factual assertions and legal conclusions in

defendant's alleged "Statement of Undisputed Fact* which are not relevant to the alleged statute

of limitations defense — but which may be relevant to the CERCLA clzims in counts I, II and

IIL of the Amended Complaint (which are niot sibject to the instant motion). For example, in

‘:'1 paragraph 1, Fisher asserts that *Fisher aoq:iired the common stock of "MDCC' on January 13,

| | 1975.° This staté‘ment is deceptive, In fact, the faﬂo%;ggnsacﬁ.on(s) occurred with resm .
L to Fisher's acquisition of "MDCC™: .

(1)  The "old" Milwaukee Die Casting Corporation which Fisher defines as "MDCC"

. . in ifs motion was a Wisconsin corporation (hereinaftér "MDCC 17).

i (2)  In 1974, Fisher learned that MDCC 1, was for sale and negotiated to purchase that

company. ; . |

: (3) In December 1974, in antiéipaﬁm of its acquisition of MDCC 1, Fisher caused

i the incorporation of a “new" Milwaukee Die Casting Company in the State of

| Delaware (hereinafter "MDCC 27).

(@ - Onor about January 13, 1975, Fisher entered into an agreement to acquire céftain
assets and certain Habilities of MDCC 1, in exchange for stock in Monsanto
Corporation, which was then the parent company of Fisher,

i ()  Inasecond transaction on or about January 13, 1975, Fisher transferred its newly

il acquired assets and Habilities of MDCC 1 to MDCC 2, in exchange for stock in
i
MDCC 2.

(See Deposition of James H. Boyd, 1/4/95, pp. 27-30, including a stipulation between counsel

y as to these facts as set forth at p. 30, lines 2-16, copies attached hereto as Exhibit A).




UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WISCONSIN

MILWAUKEE DIE CASTING CO.,
SLYMAN INDUSTRIES, INC. and
THERESA A. SLYMAN

Plaintifts,

V. No. 83-C-0325

FISHER CONTROLS INTERNATIONAL,
m CQ L ]

T Tt et o TeaisT et RO SR

Defendants.

PLAINTIFFS' RESPONSE TO MOTION FOR P&RTIAL SUMMARY .EUDGMENT

In response to defendant Figher quuolslntemaﬁonal, Inc.'s Motion For Partial Summary
Tudgment on counts I, IV, V and VI of the original complaint (*Motion"), P!afhtiffs.
Milwaukee Die Casting Co., Slyman Industries, Inc. and Theresa A. Slyman (*plaintiffs*),
respectfully request that the record reflect the plaintiffs' objection to the denial of their request
‘for the voluntary dismissal of those counts without prejudice (as contained in plaintiffs' Motion
For Leave To Amend Their Complaint, as filed on or about December 2, 1994). Based upon
their belief that those counts should be voluntarily dismissed without prejudice, plai’n&ffs
Tespectfully oppdse the instant Motion, Accordingly, plaintiffs do not respond to Fisher's factual
assertions and lepal conclusions with respect to its attempt to establish a statute of limitations
defense to the siate law claims in original counts I, IV, V and VI — although plaintiffs' failure -
to cite evidence or legal authority relative to the statute of limitations issue is not intended to

indicate any lack of evidence or legal support of the claims which are subject to the Motion.
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3. A declaration, in the event that Fisher is found to be a liable party under

CERCLA § 107 or § 113, that Fisher is entitled to contribution from plaintiffs under CERCLA, and

an Order requiring an equitable allocation of response costs among and between plaintiffs, Fisher, and

any other liable party;

4. An Order granting Fisher its attorneys' fee and costs; and

5. An Order granting Fisher alt other proper relief as the Court deems just and

equitable.

Dated: February 6, 1995

ALl L ot

One of the attorneys for Defendarit
Fisher Controls International, Inc.

Michael Ash

GODFREY & KAHN, S.C.
780 North Water Street
Milwaukee, Wisconsin 53202
(414 273-3500

Andrew R. Running
Robert B Ellis
KIRKLAND & ELLIS
200 East Randolph Drive
Chicago, Ulinois 60601
(312) 861-2000

(Inquiries May Be Directed To Mr. Ash.)




FIRST COUNTERCLAIM
6. Fisher realieges and incorporates by reference paragraphs 1 through S of its

| Counterclaims.

{ 7. In the event, and as plaintiffs allege, that (1) the operations at MDCC's
! Milwaukee plant resulted in disposal or constituted treatment of hazardous substances at a facility
i within the meaning of CERCLA; (2) MDCC's Milwaukee plant is a facility under CERCLA; (3) a
release or threatened release of hazardous substances from the plant has occurred under CERCLA; = .
f and (4) such release or threatened release has caused the incurrence of response costs consistent with
the National Contingency Plan, then Fisher is informed and believes that plaintiffs are liable parties
under section 107 of CERCLA, 42 U.S.C. § 9607, as current owners of the plant or as owners of the
i plant at the time of disposal of a hazardous substance

i ‘ 8. - Inthe event, and as plainiiffs allege, that there have been releﬁses of hazardous
k substances at MDCC's Milwaukee plant, that necessary response costs have been incurred consistent
i with the National Contingency Plan, and that Fisher is a liable party under CERCLA § 107, 42 U.S.C.
! §9607 or § 113, 42 U.S.C. § 9613, then Fisher is informed and believes that plaintiffs.are lable to
' Fisher pursuant to CERCLA § 113, 42 U.S.C. § 9613, for contribution to Fisher for any amount in
| exces$ of Fisher's equitable share of response costs

I WHEREFORE, Fisher prays for the following relief;

% L A declaration tha_t plaintiffs are liable ﬁarties under CERCLA:

2. A declaration that Fisher is entitled to recover any response costs it has
i incurred and may incur in the fisture at MDCC's Milwaukee plant from plaintiffs under the provisions

| of CERCLA,
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WHEREFORE, Fisher prays that plainiiffy’ complaint be dismissed with prejudice; that
plaintiffs take nothing; and that Fisher be awarded its costs of defense and such further relief as the

Court deems appropriate.

COUNTERCLAIMS

1. Plaintiffs filed this action on April 1, 1993, and served it on A;ugust 2, 1993,
under the Comprehensive Environmental Response, Compensation, and Liability Act ("CERCLA™)
and the common law alleging that Fisher and Monsanto Company ("Monsanto") are liable for alleged
cleanup costs associated with MDCC's die casting plant in Milwaukee. Plaintiffs filed their amended
Count 1 through IIT on  January 26, 1995.

2. Plaintiffs’ complaint alleges that Fisher contaminated MCDD's Milwaikee plant
with hazardous substances, including polychlorinated 'Biphenyls ("PCBs"), and knowingly sold the
contaminated property without disclosing the extent of contamination.

i If, as plaintiffs allege, there have been releases of hazardous substances from
MDCC's Milwaukee plant, then upon information and belief the releases occurred during the period
that one or more of the plaintiffs owned or operated the plant or during the period that a third party
owned or operated the plant..

4 By theée Counterclaims, Fisher seeks damages and/or contﬁbution from
plaintiffs, as well as a judicial determination of the respective responsibilities and liabilities of Fisher
and of plaintiffs under CERCLA in connection with MDCC's Milwaukee plant

5. This Court has jurisdiction over these Counterclaims pursuaint 10 42 U.S.C.

§ 9613(b) and 28 U.S.C. § 1331.

10
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2. Fisherisinformed and believes, and upon that basis alleges; that plaintiffs did
not exercise ordinary care, caution and prudence in operating the MDCC facility. Fisher is further
informed and believes, and upon that basis alleges; that plaintiffs did not exercise ordinary care,
caution and prudence to remediate alleged contamination at the MDCC facility and has acted in such
a manner so as to cause or contribute to the further contamination of such property. As a
consequence, plaintiffs by their conduct, negligent acts, and omissions, c_éntributed to and proximately
caused the injuries of which they complain. As such, plaintiffi' claims are barred by the contributory
and comparative negligence of plaintiffs,

3. Fisher is informed and believes, and on that basis alleges, that the alleged
damage claimed by plaintiffs was caused solely by the acts or omissions of third parties who were not
employees or agents of Fisher, and with which Fisher had no direct or indirect relationship. Fisher
exercised due care with respect to any bazardous substances at tfie MDCC facility, and took
reasonable precautions against foreseeable acts or omissions of any such third parties and the
consequences that could foreseeably result therefrom. Fisher, therefore, is not liable for conditions
at the MDCC facility pursuant to CERCLA § 107(b)(3), 42 U.S.C. § 9607(b)(3).

4, Any damages or injuries alleged in plaintiffs' complaint were caused solely by
a combination of the acts or omissions of thud partes and acts of God. for which Fisher is not
responsible pursu.ant to the provisions of CERCLA § 107(b)(4), 42 U.5.C. § 9607(b)(4).

5. Plaintiffs' claims are barred, in whole or in part, by the contracts between
Fisher and plaintiffs which disclaim all liability for the damages claimed by plaintiffs. Such disclaimers
include, but are not limited to, Section B(1) of the Purchase Agreeﬁxemi datéd Fébruary 23, 1582,

which stated: "The premises shall be sold and accepted on an "AS IS, WHERE IS" basis as of the

closing."




29.  Under principles of common law and equity, Fisher should be held liable to the.
plaintiffs for all or part of the response costs and damagesmmrredby the plaintiffs as a result of the
disposal of PCBs on the premises of MDCC and the Property prior to the sale of the MDCC shares
to SI and the Property to Slyman.

'ANSWER: Fisher denies the allégation of paragraph 29.

WHEREFORE, Fisher prays that plaintiffs' complaint be dismissed with prejudice; that
plaintiffs take nothing; and that Fisher be awarded its costs of defénse and such further relief as the

Court deems appropriate.

THIRD CLAIM FOR RELIEF
(Declaratory J udgment[

30.  The plaintiffs reallege and incorporate by reference the allegations contained
in paragraphs 1 through 29.

ANSWER: Fisher rcalleges and incorporates by reference its answers to the allegations contained
in paragraphs 1 through 29

"~ 31, Asaresult of Fisher's release of PCBs into the premises and on the Property,
there exists an actual and present controversy between the plaintiffs and Fisher within the jurisdiction
of this Court, as to the liability and responsibility of Fisher for future costs of remediation and clean-
up of the premises and the Property, which contraversy may be determined by a judgment of this
Court.

ANSWER: Fisher denies the ailegations of paragraph 31,

WHEREFORE, Fisher prays that plaintiffs' complaint be dismissed with prej udice; that
plaintiffs take nothing; and that Fisher be awarded its costs of defense and such further relief as the
Court deems appropriate

DEFENSES
Plaintiffs' complaint fails to state a claim upon which relief can be granted.

AFFIRMATIVE DEFENSES

1. Plaintiffs failed to take reasonable steps available 1o mitigate the damages

'

alleged to have been suffered. and are therefore barred from any recovery against Fisher.

3
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necessarily incurred in order to respond to the release of PCBs from the facility, and are recoverable
under 42 U.8.C. § 9607(a).

ANSWER:  Fisheris without knowledge or information sufficient to form a belief as to the truth
of the allegations of Paragraph 23.

24.  The response actions: taken by the plaintiffs, and the costs incurred thereby,
are and were consistent with the national contingency plan, addressing responses to releases of
hazardous substances, pursuant to 42 U.S.C. §§ 9601(23) and 9607(2) and 40° CFR.
§ 300.71(a)2)(ii).

ANSWER: Fisheris without knowledge or Information sufficient to form a belief as to the truth
of the allegations of Paragraph 24,

25.  Fisher is liable for the costs of response incurred by the plaintiffs to date.

ANSWER: Fisher denies the allegations of Paragraph 25.

26,  Pursuant to 42 US.C. § 9607(a). Fisher is hable for the interest on the
response costs recoverable by the plaintiffs

ANSWER: Fisher denies the allegations of Paragraph 26.

WHEREFORE, Fisher prays that plaintiffs' complaint be dismissed with prejudice;
that plaintiffs take nothing; and that Fisher be awarded its costs of defense and such further relief as
the Court deems appropriate |

SECOND.CLATM FOR RELIEF

27.  The plantiffs reallege and incorporate here by reference the allegations
contained in paragraphs 1 through 26.

ANSWER: Fisher realleges and incorporates here by reference its answers to the allegations
contained in paragraphs I through 26.

28.  Asaperson liable under 42 U 8.C. § 9607(q), Fisher i3 liable to the plaintiffs
under 42 U.S.C. § 9613(f) for the response costs incurred by the plaintiffs.

ANSWER: Fisher denies the allegation of paragraph 28.
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dispasal may exceed $1,500,000,00, and may cause substantial interruption to MDCC's business,
However, as of the date of ihis amended complaint, the actual costs of remediation and cleamp are
not determined.

ANSWER: Fisher is without knowledge or information sufficient to form a belief as to the truth

of the allegations of Paragraph 18.

FIRST CLAIM FOR RELIEF
(Relief Under the Comprehenswe

19.  The plaintiffs reallege and incorporate here by reference the allegations
contained in paragraphs 1 through 18.

ANSWER: Fisher realleges and incorporates here by reference its answers to the allegations
contained in paragraphs 1 through 18.

20.  The premises and equipment of MDCC and the Property, independently or
collectively, constitute a “facility” within the meaning of the Comprehensive Environmental Response,
Compensation and Liability Act ("CERCLA"), 42 U.S.C. ‘ § 9601(9).

ANSWER: Fisher denies the allegations of paragraph 20.

21.  Fisher was an "owner" and/or “operator” of the facility within the meaning of
42 US.C. §§ 9601(20)(A) and 9607(a) at the time hazardous substances were disposed on. the
premises of MDCC and/or the Property Upon information and belief, Fisher was exercising control
over and actively participating in the activities of MDCC at the time PCBs were. disposed on the
premises of MDCC and the Property,

ANSWER: Fisher denies the allegation of paragraph 21.

22, There has been a refease or refeases. or a threatened refease or reicases, within
the meaning of 42 U S.C. § 3601(22) of hazardous substances on the premises of MDCC and the
Property, in particular, PCBs.

ANSWER: Fisher is without knowledge or information sufficient to form a belief as to the truth
of the allegations of Paragraph 22.

23, The release or releases, or threatened release or releases, of hazardous
substances from the facility has caused the plaintiffs to incur costs of response, including but not
limited to sampling, monitoring and exposure assessment costs; costs of experts to analyze the

information gathered and develop removal and/or remedial responses; and costs of investigating and
enforcing plaimiffs' CERCLA claim, including, but not limited to, attomey fees. These costs were

6




ANSWER: Fisher admits the allegations of Paragraph 12.

13.  Upon information and belief, at the time Fisher owned and operated MDCC,
employees of MDCC and agents of ther dtsposed ot caused the disposal of hazardous substances,
inchiding ‘without limitation PCBs, on MDCC's prermses and'on the Property, and reledsed or caused
the release of thése substances into the environmient. PCBs are a hazardous substance within the
meaning of 42 U.S.C. § 9601(14) and 40 CF.R. § 302.

ANSWER: Fisher admits that PCBs are a hazardous substance within the mearﬁné of 42 US.C.
§ 9601(14) and 40 C.F.R. § 302. Fisher denies the remaining allegations of Paragraph 13.
14.  Asaresult of Fisher's release of the PCBs on the premises anid on the Property,

and on information and belief, PCBs in hazardous concentrations are present on MDCC's premises
and on the Property.

ANSWER: Fisher denies the allegations of Paragraph 14.

15.  MDCC has not released or caused the release of PCBs onto MDCC's premises
or the Property since the sale of the MDCC shares in'1982,

ANSWER: Fisher denies the allegations of Paragraph 15.

16.  InSeptember, 1991, MDCC's lender reported the results of an environmental
audit of MDCC and the Property, and mforrned the plaintiffs that the MDCC premises aid the
Property wefe contaminated with PCBS. The report prepared by the lender's environmiental
consultant, together with the follow-up sampling, revealed PCB contamination on concrete and
wooden flaors, utility service tunnels, sewer trenches, soils and in other locations dn the premises and
the Property.

ANSWER: Fisher is without knowledge or information sufficient to form a belief as to the truth
of the allegations of Paragraph 16.

7. InMarch, 1992, the plaintiffs engaged environmental consultants to-conduct
a Phase II audit of the condition of the property. To date, the plaintiffs have incurred costs and fees
in excess of $100,000 in attempting to learn the true condition of the PCB contamination of MDCC’s
premises and of the Property and in attempting to mitigate the effects of the discovery of the
contamination.
ANSWER: Fisher is without knowledge or information sufficiént to form a belief as to-the truth

of the allegations of Paragraph 17.

18, On further information and belief, the costs of decontaminating MDCC's
premises and the Property, including documentation, labor, equipment, materials, transportation and

5
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10. AzallhmeswhxieFisherwasthcownerandopemmr of MDCC, MDCC had
its principal place of business on two parcels of real property in Milwaukee County located on North
Holton and West Hubbard Streets, Milwaukee, WI 53211, more particularly described as:

That part of Government Lot 4 in the SW Y Fractional Section 4, T
7N, R 22 E, in the city of l‘vﬁ}waukee, Milwaukee County, Wisconsin,
bourided and described as follows: Commencing at a point which is
855,00 ft. North of the South line and 660,00 ft. East of the West line
of said SW Y%; thence East ona line whlch i3 855.00 ft, North of and -
parallel with the South line of said %4 Section 380.50 ft, to a point in
the West line of the Westerly nght of way conveying to the Chicago,

S Milwaukee and St. Paul Raitway Company by deed recorded in the
Office of the Register of Deeds of Milwaukee County in Volume 822
on Page 227; thence North along said West line of said right of way
465.00 fi. to the North Line of said Lot 4; thence West on said North
line 380.50 &, to a point 660,00 ff; East of the West line of said SW
%, thence South on a line 465.00.to the point of beginning, excepting
the West 33,00 ft, for-street purposes.

Lots numbered Twenty-six (26), Twenty-seven (27), Twenty-eight.
(28) and the South Nine (9) feet of Lot numbered Twenty-nine (29)
in Block numbered One (1) 'in Jos. Buchta's Subdivision of Lots
numbered Ninety-two (92), Nmety-three (93), One Hundred and.
Three (103) and One Hundred .and Four (104), in Comstock &
Williams Subdivision of Lots numbere:d One (1}, Two (2), Three (3),

Four (4) and Five (5) of Section numbered Five (5) and the Southeast
One Quarter (V) of Sectioni numbered Five (5) and the Northwest
One Quarter (%) of Section numbered Four (4) in Township
numbered Seven (7) North of Range numbered Twenty-two (22) East,
in the City of Glendale.

(collectively referred to herein as "the Property").
ANSWER: Fisher admits that it was the legal owner of the Propenty from December 22, 1981
until February 23, 1982, Fisher denies the remaining ailegations of Paragraph 10.

11. Prior to February 23, 1982, Fisher became the legal and beneficial owner of
the Property.

ANSWER: Fisher admits that 1t was the legal owner of the Property from December 22, 1981
until February 23, 1982. Fisher denies the remaining aliegations of Paragraph 11.

12.  OnFebruary 23. 1982, Fisher sold the Property to Theresa Slyman pursuant
to a Purchase Agreement dated February 23, 1582

4
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ANSWER: Fisher is without knowledge or information sufficient to form a belief as to the truth
of the aflegations of Paragraph 4.

5. The plaintiff Theresa A. Slyman ("Slyman") is an individual citizen of the State
of Ohio and resides at:

ANSWER: Fisher is without knowledge or information sufficient to form a beii_ef_‘ as to the truth
of the aflegations of Paragraph 5.

6. The defendant Fisher Controls Intemational, Inc. ("Fisher") is a corporation
organized and existing under the laws of the State of Delaware and has its principal place of business
at 8000 Marylanid Avenue, P.O. Box 14755, St. Louis, MO 63178, Fisher is engaged in the business
of manuficturing regulators and control valves.

ANSWER: Fisher is engaged in the business of manufacturing process control equipment, which

inchides industrial valves and regulators, electronic process instrumentation and other products, and

service and repair operations. Fisher admits the remainder of the allegations of Paragraph 6.
Jurisdiction and venue

7. This Court has jurisdiction of the subject matter of this action pursuant to 42
U.S.C. §§ 9607(a) and 9613(b); 28 U.S.C. § 1331 and pririciples of pendent jurisdiction, Declaratory
relief is available pursuant to 28 U.S.C, § 2201. Venue is proper in this Court under 28 U.8.C.
§ 1391 and 42 U.S.C. § 9613(b). These claims arose in this district.

ANSWER:  Fisher admirs the allegations of Paragraph 7
Factual Allegations Commgn to All Claims

8. From approximately 1975 until February 23, 1982, Fisher was the sole owner
of the common shares of MDCC. During that time period, Fisher owned and operated MDCC.

ANSWER: Fisher admits that from approximately 1975 until February 23, 1982, it owned all
common shares of Milwaukee Die Casting Company ("MDCC). Fisher denies the remaining
allegations of Paragraph 8.

9. On February 23, 1982, Fisher sold all of the common shares of MDCC to St
pursuant to a Purchase Agreement - Common Shares dated February 23, 1982,

ANSWER: Fisher admits the allegations of Paragraph 9.

-
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*Amended Complaint,” Fisher does not intend to supersede or replace its answer to plainiiffs' origina
Count III. By order of the Court, that claim and Fisher's answer are to stand.

Introduction

1. Inthis action, the plaintiffs seek relief from the acts of the former owner and
operator of the plaintiff Milwaukee Die Casting Co. The former owner released hazardous
substances — in particular, polychlorinated biphenyls {("PCBs") ~ into the envirénment on the
property on which the company is located in Milwaukee; Wisconsin. However, the former owner has
failed and refised, and has attempted to evade its duty, to remedy the release.

ANSWER: Fisher admits that plaintiffs seek relief from Fisher, but denies that plaintiffs are
entitled to any such relief. Fisher denies the remaining allegations of Paragraph 1.

2. The plaintiffs seek recovery of the costs of responding to the release, including
response costs which they have already incurred, additional costs to be incurred in the ongoing
remediation, all costs of litigation, including attorneys' fees and interest as provided by statute. The
plaintiffs also seek a declaratory judgment that the defendant is Hable for all allowable response costs
10 be incurred in the future to remediate the hazard.

ANSWER: Fisher admits that plaintiffs seek recovery of alleged response costs and a declaratory
judgment for future response costs, but denies that plaintiffs are entitled to any such relief or
declaratory judgment. Fisher denies the remaining allegations of Paragraph 2.

The Parties
3. The plaintiff Milwaukee Die Castng Company, Inc. ("MDCC®) is a
corporation organized and existing under the laws of the State of Delaware and has its principal place
of business at 4132 North Holton Street, Milwaukee, W1 53211. MDCC is érigaged in the business
of die casting and trimming,

ANSWER: Fisher is without knowledge or information sufficient to form a belief as to the truth

of the aliegations of Paragraph 3.

4, The plaintiff Slyman Industries, Inc. ("SI") is a corporation organized and
existing under the laws of the State of Delaware and has its principal place of business at 800 West
Liberty Street, Medina, OH 44256 S1 is a holding company responsible for the management, among
other companies, of MDCC.

S
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EASTERN DISTRICT OF WISCONSIN &

MILWAUKEE DIE CASTmG co.,

lndividnl readent of Ohin,
Plaintiffs,
No.93-C-0325

Judge Reynolds

V.

FISHER CONTROLS INTERNAHONAI..,
Inc. 2 Delaware corporation,

Defendant.

FIS]IER CDNI'RDI.S !NTERNA’I‘IONAL. IN C.'S

Pursuant to Federal Rulés of'cii:ﬂ' Pmcedu:e 8 and 15, defendant Fisher Coritrols
International, Inc. ("Fisher") answers plnnmﬂ's' amended Counts I through ITT as follows:

Fisher answered plaintiffs' original Compleint on September 27, 1993, and filed an
amended answer on December 1, 1993. Counts [ through VI of plaintiffs' oﬂgina;i Com;;laint
contain state law claims ferl breach of contract, negligent misrepresentation, intentional
misrepresentation and "strict liability* misrepresentation.

On Jam:axﬁr 26, 1995, the Court denied plaimiffs' motion for leave to dismiss the state
law clain stated in Counts ITI through VI of plaintiffs' original complaint, but granted plaintiffs leave
to amend their CERCLA claims. Plaintiffs' "Amended Complaint" contains three CERCLA counts,
as ailowed by the Court. However, plaintiffs' "Amended Complaint” does not restate the state law
claims pled in plaimiff¥' original Complaint, nor does it rehumber the state law claims. Asa result,

the pleadings as they now stand contain two "Count III's.” By answering Count III in plaintiffs'
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erson who executed the foregoing 1nstrument and acknowledged
he same.

|
HBilvaukee Die Casting Compeny, Inc., to me known to be the
|
&

_M

Sandra Hale

. Printed or Typawrl!:tcn na’me
i Hotery Public
1

|
|

‘I‘,his instrument wag drafred by Dennis J. Green.

My Commisaton expi.;e‘ura 'w-\-
A.D., 19 =

HOL  Goosse
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_ IN WITNESS WHEREOF, the said party of the first part hereunto
set its hand and seal the day and year £irst above writcen.

MILWAUKEE DIE CASTING COMPANY, INC.

By,

Larry I( SQlléy

i

I

‘ P ident M

if residen - “%‘5-(‘ N

i >

i SR

Signed, sealed and delivered oo :3' i !
_ [itn the presence of ) Snd T o

] . . . :’__ T

) -

'! Ken Goudy

"

! Printed or Typeuritten Name 13558

il asasrm-som:g '

e Mitwaukee Courty, g, § O3

i / - g meconom AT |

:I '_ _

Secretary

STATE OF ARKANSAS ) e - s
) ss ISR £

UNION COUNTY )} ' )

: Personally came before me, this 24th day of December,
; A.D., 1981, the above nemed Larry W. Solley, President of

HDC  0pO4ss
e
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SPECTIAL WARRANTY DEED

This Indenture, made this 24th day of December, 1981,
between Milwavkee Die Casting Company, Ine., a Delaware
'Eorporation. Grontor, party of the first part, and Fisher
Controls Company, Inc., a Delaware corporation, Grantee, party
iof the second part, the parent of the Grantor.

i
i
ii Witnesserh, that the sgld party of the first part, by these
%bresentt does hereby convey and grant unto the safd party of the
f?ecund.pa;t_and 1ts a;éiéqi_tﬁa following described real estate
;picuated in the County of Milwaukee and State of Wisconsin,

leo-wit: )

i Lots numbered Twenty-aix (26}, Twentysseven

: (27), Twenty-eight (28) and the South Nine
(%) feet of Lot numbered Twenty-nine (29)

* in Block numbered One (1) in Jos. Buchts's
Subdivision of Lots numbered Ninety-two
(92), Ninety=three (93), One Hundred and
Three (103)-and One Hundred and Four (104),
in Comstock & Williams Subdiviefon of Lote
numbered One (1), Two (2), Three: (3), Four
(4) and Five (3) of Sectlon nuabéred Five
(5) and the Southeast One-guarter (1/4) of
Section numbered Five (5) and the Northwest
One Quarter (1/4) of Section numbered Four
(4) in Towmship numbered Seven {7) North,
of Range numbered Twenty-two (22) East, in
the ity of Glendale.

:E SUBJECT TO zoning regulatfons, deed restrictions, easements
ihnd rtéhta-of-ﬂay of record and to any state of facts, edsements
.or watrers whick a correct survey or inspection of the premises
‘would show.

And the said party of the first part does hereby warrant the
‘title to eaid land, and will defend the ssme against the lawful
claime of all peraons claiming by, through or under it, but

" gppeinst none other and not otherwise.

(This conveyance is from a wholly-puned subsidiary to ite parent
corporation and is exempt from the Real Estate Conveyance Tax.)

ARC 000464
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- ® _INST HUCTIONS

A complete return is required for alf conveyances of passage of ownership interests in real estate 2xcept easements; wills or feassr,
Unori completion, submit all pists of this form intaet 1o the Register of Deads with the instrument of conveyance, 1f a fee s gue
make check payable to Register of Deeds.

GRANTOR: Usually ths formier owner of thé property. (Seller if Broperty transferred by ale.)

GRANTEE: The new pwner of the property {the purchaser whern' ortperty trangéerred by sale),

indicdte whethar or uot grantor snd unnm afe related by nloGad, marriage, lessas-18ssor, co-owner, parent corparation ar joint
owﬂer

E~tdr the name and address to which tax bills are 10 be sent,

PART I -PROPERTY TRANSFERRED Entei the name of the county and the municipaiity in which the transierea oroperty o5
‘pcated and check whather it 15 a city, villags, of town, Enter the street scidress of the property trarisferred. I rural groperty, Qe
the fire number if known,

The iegal description is the legally accepted statement which identifies the location and bountzriés «f thisgropersy 3o ar 52
found on the instrurhent of conueyance (deed ‘ste.}. Enter the full legat des:nmmn or mueh thiae copies of thdiagal deser (}’mr'
38 it apoesrs on the instrument of conveyance ta the frant of this form. Also anter the town, rafge Ind sectjon o &n.
is iocated, Enter the pmpert'; parce} fumbar opposite the space provided, The_numbor can most readiiy bé stdinea drim ine
propefty tax bill at the time taxes ara asesriained for proration purposes.

PART U - PHYSICAL DESCHIPTION AND iNTENDED USE OF PFIDPEHTV

ltern:Ta:  Chieck all boxes thay best describe properry.

ltern Th:  Check only ong, box. (If “Land Only'" is checked in 1. a. omit this item.)

[rem f¢:  Check if proparry is 1o be rented;

Iteen 2: Clisck only one box which best describes intended ute; If (f,) is checked please explain,
ltem 3a;  Enter lot size. If inknowr, enter sstimated size and chegk box,

1team 3b:  Ernter total acres. If uﬂknowrs, enter unmatzd total acreage md chgck box,

ttem-3b1:  Enter number of tillable acres, if any.

ftem 382: Enter nurnbzr ot Acres under woodland tan commct. if none, enter "nom

item 3b3:  Enter numbsir of acres undar forest érop contracs; if nong, enter “none”.

ttem 3¢ Enter number of feat of water frontegs. if unknown. ‘eeitar estimated féotage and check box, If none, anter “nore’’,

Norte: Owners of farest crop fand are required by lew 1o notify the anmm of Naturpd Rnsaurtes of transfer of ownership.,

PART fIt- TRANSFER Chack the eppropriate boxes {1 mraugh 8} to show how the property was acquired, i.e., by Sale, Gift,
or Exchange end what property interests weré retained or transterred. It Other (B, 6 or §) is checked, please explmn ir space
provided. In {7} show the smount of mortgegs sssimad by the bayer:

PART IV - COMPUTATION OF FEE Qn Line 1 entec the full actual consideration paid or to be paid for Real Estete including
the amount of any lien or liéng therson, DO NOT includé considerition for personal property suich 35 housahold furniture, farm
machinery, boats, etc. In case of a Gift; nominal coniideration or Exahlnp of property, sntee the sstimated current fair market
value {the price which coukd ordinarity ba obtamad for the property ata’ sale I an open market between a witfing buyer and
witling selier).

If Line 1 doss not end in evan hundiads (.o, 311,520}, round to next even hundred (i.e., $11,6001
On Line 2 show the value of personal property purchased but axcludsd from Lins 1,
On Line 3 show the value of read estate included in Line 1 but esempt from property tax,

On Line 4 enter Transtar Exsmptian Nimber {1-13) if this tumhr Is cusmpt, Sae Exemptions Below Adso, if thes is an orginal
land cortract {no fea is.imposed) eivter tha words “Qriginal L.C." on this lina.

On Line 5 enter the smount offee if nens of the exemptions ‘apply to the transfer. The fee is based upon & rate of 30 oo 51040
on Line 1,

SECTION 717,25 - EXERPTIONS FROM FEE The fees imposed by this subchapter do not apply 1o 3 crruayarce:
-1- Preor 1o the aftective date of this subchapter (Or,mber 1, 1968).
n T: she Unitea States or 1o this state or to any mmumentaﬁw. sgency of, subdivisiun of either,
5 KNk, axscused for nominal, inadequate, or o cons’deratmn confirm, corrects or raforms 5 semveviriz ITA0 LUS . T L. L
i Dn sale For Debinquent taxes ar assessments,
"‘ Qa partiving,
16 PursLant 13 margers of l:orpnratmn!.
- i Cyy -ubsusmrv corparation ta its parent far no conslde'mon nomina) consideration or in eole considarglicn oF Ls
. et e ararsder af capitar stoca between parent ard subsiciary corporation,
3zt..z9n huspand and wife or parent and child for norinal or no considaration.

.
*3: v vman agent o 2 arimgipyl or yates ord banet o ary ArTITLl ACTUY. CORSISIEL L,
T el oema el Te o seteid Uity fof 2 gebl o6 Shigat ot TaleDt 35 2Lt BT 2D
R T P 20 S R R LYY FH TN B

SVl S piamsag aren ey oY pheamnaiian,
: A TR S N L5
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WISCONSIN REAL ESTATE TRANSFER RETURN

a . Wittonsin Department of Revenus

GRANTDR: GRANTEE: h
Kame Nomo
Social Securiry Nusber { I Socll Segutity Numbar | ] | ]
Full Addrass - New sodrars if progoty troneforrod vwot rosidenco Full Addross
12 grantor rolsted 10 grantee? Relationship inciudon, Nemg e eddress 1o which 1o bills shawld ba sont
marrisge, blood rolativa, partnor, lescat-losnar, eo- £3s D
ownGT, PRIONT EAFDQTSION OF JOINT Cwhr, Yoo Mo
Grostoris . Ol ingividust O Partnarsiip £ Corporation [ Ochor
Telsphone: - Geantor §.- - - } . - o Tolephona:  Grontoo | ) -
PART - PRDPERTY THANSFERHED R S
Check propar box snd ontor nama of municipolity ord county Streat eddress of proporty wonefortod insluda rocd nema ond/for fira number.

Deiwv Dviegy O rowno:

County of:

Legal Doscripiion {Fitl in cnmnleta Iopel daecription in meco Balow or if maton ond boundi daccription ottech 3 capios of I 06 shown oA the instrumant of -
conwyoneo, b contificd mervoy mop sumbr is ucxd in doocription llok oo, ronga, scction ond oot

Lot NG, e rve s s srmr s SO ([ S—— | § T mivene

TOWN eevrrersaarmenre: Ronga Scetion Froporty Porest Numbor s

Ai_ﬁ' I PHYSICAL DESCRIFTION AND INTENDED USE.

« Kind ol Proparry b. Rotigentiol Units, if ony 2. Principol Intandod Uo 3. Lond Arop ond Typa Extimarad
a. T3 Land Only ) oo Femiy 0. [ Aosidamicst’ 6. [ Agricutturat o. Lot iz % (m]
0 New Construction O zong 3 univg t. [0 commoretal 0. [ Rocrostional b. Towt her -
O] suitding Provioudiy Ued [ 4 oc moro unin e £} indumriol 1. [ ovwr tBplaint 1. . Tillnble Acres
0O sater Dasipn LA El Rontnl 2 WY L. Aeres
[J €erth Sholrgrad Homa 1 FL. At
] Condominium [ e FLL .el Wataf Fror_nm

PART 11] - TRANSFER (Answei a5 many as applvl

1.0) see 2,0 git 3.{7 Enchengs 4. 7] Uood In wotlsfcetion of land controct - Whot was the dota of the nnginll lend contract?
5.0 Other transfors {Explein balow) 6, Owiarship interost trongtorred [ Full D Othor (Exploin bolow) 7. WHS1 i tha emount of morigepy sssamed
byprantee? $ . 8 Doodtha grantor rowin ony of tha foltowing rights: [ Liteoron [ Essement [ Othor texplein betow,

PART IV - COMPUTATION OF FEE OR: 'ST'ATEMENT aF.EKEMPTION

1. Totsl value of REAL ESTATE transforrod (pumhmwlm.m Do not Includa mmml PIORANTY) L, L o e e e
2. vslug of personal proparty trensforred bot onghetdcd fremiie 1 . .. ..., L P -

3. Volup of 1ax axampt proporty {solor, wind woot) Fatment, mig. PIBE, othor) inclusod Inlino t . $ -

4. TRANSFER EXEMPTION MUMBER lfoncmp! foz Floocona 1-13 (oo inotructlns) . . o 40 ew v e e n s PO 0 £ T N 2
5. irey ¢ 1 : ._-_ Qi ¢ tienca GO3Y {Wahs

PART V - CERTIFICATION ’
Wa doclare ndar panalty of Lo, thot this rotumn [Inchuding oay eccompanying cehodulo) hos boon oxormingd by us ond to tha bast of sur knowladge snd baliof it
is trug, corract ond complai),

{Grantar undarstands that tho trangfor Myst ba eoportod tor Wictongin Fronchics or Incomo Tox purpomn rodirdies of thy Grantor's st of rétidence.)

[Signstura of Gronte: or Agom Iouw Print or Typa Agent’s Namo
siGh [ |
'HERE D Signoture of GrONS or Agant Tmm Frint of Typ2 AgnTs Nemo
Docamant No. Vel. {Reall Fora [imopa} Dot Rocorted  [Dos gnd Kind of Convoyancg,
: ! 1an 303 1AL90/80 IR/RH/B1 @
10 10 Coda: County | Tox District- | Asem't Oist .
L L o
R ' t Oifice | 2 Fiole | 3use | € Reject |
5] [3 F T v Rtia It:om‘mmlon
PE.500 (A, 7811 -
Schaol District No,
PROPERTY C'"WNERS COPY MDC 000462
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iilwauk_me Die Casting Company, Inc., te me known to be the
ergon who executed the foregoing instrument and acknovledged
he patte.

L I PN B

At ot

Sandra Hale
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! This instrument was drafted by Dennis J. Green.
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And the laid party of the first part docs hereby warranc the
bitle to said lénd, and will defend the game sgainst the lawful
laims of 211 persons claiming by. through or under it, but
hgainist none other and not othervise.

IN WITNESS WHEREQF, the sald perty of the first parc hereunto
et lts hand and seal the day and year first above written.

© MILWAUEEE DIE CASTING COMPANY, INC.

gt i

President

igned, sealed and deliverad
{in the presence of

{ Ken Goudy 5518539
IPrinted or Typewritten Name  REGSTERS CFRTE ‘1 ©
i

EREORERE mr,_u._,g‘ !
DEC30 1981 ‘763 12

m.m_P

Carolyn Beavers. By
! . ﬁﬂmﬁiﬂﬁ!EﬂEﬂ

Printed or Typewritten Name

“Secretary

.STATE OF ARKANSAS) wes S
; ) ss e
CUNION COUNTY 3
H . . :
Personally came before me, this 24ch day of December,
A.D., 1981, the sbove named Larry W. Solley, President of

'i'avv

-2- HOC 000659
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SPECIAL WARRANTY DEED

H .
i This Indenture, made this 24th day of December, 1981,
ibetween HWilwaukee Die Cmsting Coumwpany, Inc., & Delaware
icorporattnm. Grantor, party of the first pave, and Fisher
Controls Company;, Inc., & Delswere corporation, Grantee, party
of the second pert, the parent of the Grantor.

et ttrpeme oy e 11

Hitnesgeth, thet the sald party of the first pare, by these
presente does hereby convey and grant unte the aaid'party of the
second part end ite eseignes the following described reel estate
i gituated in the County of Milwaukee end State of Wisconsin,
ﬁto-uit:

i e e

! That part of Government Lot & in the SW
I /& of Fractional Section 4, T 7 N, R 22
l E, in the City of Milvaukee, Milusukee

i County, Wigcensin, bounded and déscribed
! ss follove: : Commencing at n'polnt'uhiégé
!

ie B55.00 ft, North of the South Line-
660400 fr. Esat of the West line of sald
S¥W 1/4; thence East on a- line vhich {a
855.00 ft. Norcth of and parallel with the

South line of said 1/4 Section 380.50 ft.

pel | - to a point in the Hest line of the ‘

> S| Westerly right of w;y-:onv¢y1n%':q the

B 125 Chicago, Milwsukee and St. Paul Railway
"h

Coppany by deed recorded in the Office of
the Reglster of Deeds of Milwaukee County
i in Volume: B2Z on Page 227; thence North

i slong sold West line of satd right of way
l 465.00 ft. to the Korth line of said lot
Ji 4; thence West on said North line 3B0.50
b ft. to .o point 660.00 fr. East of the West
i line of 'said SW 1/4; thence South on a

3 . line 660.00 fr. East of and parallel with
J sald Weat line %#63.00 fr. to the point of
% tegloning, excepting the Weat 33.00 ft.

for street purposes.

SUBRJECT TO zoning regulations, deed restrictions, casements
and righte-of-way of vecord and to any state of facts, easements
,0r matters which a correct survey or inspection of the premises
would mhow, '

(This canvavance ia from s wholly-ovned subsidiary to its parent
' corporation and is exeopt from the Real Estate Conveyance Tax.)

#DC 000458
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E"Or posas.ble c.eu .
State of Wisconsin Bee E-b6

feated by Q.C.D. 1860-614 to

Rel by R1424-1603 d12-10-81 ;x.-' 082 ¥5521773

l Key Me. E-a . M.ulwciar_.... — Dats ' oL o
" 2h1-9962 .
u.p. |Dete  12-21.29 |Ree'd 122329 | Doci Mow 1752435 R
- }ﬁ 1311247 pec Go. a Corp, Wlivaukes Die Casting Compary
f
. wre 150,000 | s&s =14m51 i eses /.
MIG 2959-136 Wil vaukes ﬁlc $asting Gompahy The Northvestorn Mutual Lif'e Iasurance
- Company
A | Htg, 000,00 3-14-63 - %.3lu68 | - W3TB08k mtk
ﬁm -~ R408-978 Wilvaukes Die Casting Company mm"ﬂauom Exchinge. hn%-!n!—_t. Wioaiae

l !‘F': -REBL-247

W.D, _$562,90 T _,,r_—l ' 1-1#-75

1-15-75 QSQEGQ?

H,llwn.uku Dis Ca: <ing: Company
Frederick J. Schroader. Teay, Pua.
Robert P, Kurlmd, kn t 590.

Fisher Controla
Subj to Htg. M"‘P g iﬂl378954

r!

“A831-250

.D,_ §502.90 T.F, 345

SEB 50?! mmm t'd:' deu. suszita et
1:15-75 '

Fisher Controls Companr. Ine.
Janec H, Boyd, Y-Pres,

BT mba-j02

Michasl E. I.abn.-\. l'_t See,

: ‘ﬁ
. Milsaukee Die Casting conpuw. Tue,
k132 Hn Bﬂ“ﬂ Stn 53211

ting i
a Delavare norporation
Desc same as mn-zlvz nttnchnd

Flacher. Gontroh Gamynn:r. Ine.. a
Delavare Corporation

" FEE  Rh30-292

a Delavare co raticn
£ R Bily v. Vibre

¥1G  Rib30-298

A‘i‘é s i lm
ﬂ.ﬂ. - 8

Look Ruffosn Rd, Medina Ohio Lb254
% ORE (a:.nam)

rischor Controls Intcmticnal. Inq.

Kilwaikes - m&-cnt-ins cosm"rnca-r;
Delavare corporati
M2 K Enltun St 53212 M’Lﬂﬂ&"’

LEASE

'!..

-n.lf
Teana i

Theresa 4. {G&
Asa't of P.mtn k: Luau M-

1 Bilwavise m. Casting coupny. Ine., &

o Deltvars gorporation

il M Hursu {58

d2-23-82 r?.-23-32 f552556? %o

E"

s Ang't R‘t'l&}:
2 53255'53"1:0 Haring
Kidlend M| “-A-’ Ona. Harins

I

Kidland Center, Buffulo, K.Y. “4hzld

Form BCO3 10

ASS'S of Htg k Temse kar't d2-23-82, r2-25-32 mhﬁ-m

#55265€8 to Har!.no Midland Ennk, Nohes

Ope Harine Midland Center
Buf :ﬂlﬂ' “l!l 1"'2“‘0

- by -
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of Glendate,

One {1}, Two (),

Tax Key Numhoase;

EXHIBIT &

Lots aumbered Tweaty -six (26), Twenty-scven (27},
W Twenty-eight (21 and the South Nine (9) feet of Lot )
numbyred Lwcnt} ~pine (219} 74 Bloeck aumbered Ona (1)
in.lus, Huchta's Subdlivision of Lots aumbered
Niacty«two (K}, Ninoly-theee (%), One Hundred sl
Three (105) and une lHundred and Four {104}, in
Comstuck & Wiliininyg Subdivigion of Lots numbered
Three (1), Four {4) and Five (3)
of Section numbered Five (31 'and the Southeast One-
quarter {1/1) of Section aumbeced Five {5) and the
Northwest Oav -quatter U1 ]4) of Section numbered
Four (4) in Tuwnship aumbered Seven (7] Narth, of
Range nuinbered ‘| wenty -Lwo (22) Eadsi, in the Cily

2421000

CJ 1 OO CcC (o3 3o C CO o cCcCaco O O

HOC 000497
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Persombly caone hefoow pue U i T doay of mwney, A b, BT,
e viek Wb, Scheweder, dr,, Preselent, il fohert 1%, Havhamd, Axuistant
Receetdey, of the abue cpannsd Corprienlung, fo tie Rown to be the peesons
o evegutesl e foregeiad instrataeint, ol e fee Kaown b be snch Presidont
asd Assiztant Secretavy of said Corporation, b avboowhedped thal they
exevuted the furcgoing instrmnenl s s b offfeess o e et oF soid Cor-
poratien, by its sulhorty,

[ S G4 Ny
Notary Pybdic, Shlwaukes County, W

Aly Conumission: ., porm—

This insirumiesl waa deaflfed by
Amthony W, Asmuth, 11
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oﬁ?tho um«dﬂﬁad promlneo lyinﬂ within the ~“1ita of publie ¢
] wad il Mgl of way, e e Bt upis e ' .
vogeeaaree e ol o 0 frel hv ot wl fpess "y
Bt s then Yeaed Ty sdies ey satadps 1800 5
e ket B ek, Buferyar, enepiaeoment opvas e sionived e
“Eromdmang extonl of b Tert eowalh Sgepiints il Lt pecing fun e

LLTRRUENT WS PT [ORNY 3 NOpFITPINen TN ot Hn Mt bafva B suhing 3 1Tt Ly

ity
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Eanare o foreprise: 1 Lo Phe

LU BTN | PO TR T SR
LA TELN I ¢ AR TTI O L] 1%, 1

LTT] LR

Toageth b Hevhe, s LRI AR Y ITTE L 11 1 tl Sara i 1Y, Dol .uul. |
T sarm akate, eeel JHIB oF oLic Safi e s LT E A TR "q-. lat u\l; Tkt 1ppiprand
AanideeE AT, acvarding o e Bremg tanl prvL i it tiereal, frong

Vb ander Div Castion, Cravigiahiy, 3 W igroikin cirparialiien of Al huwken
Cnierafy, Wiseam i by thie Abaitioe X winaal Eixel o Baan of Milwoakes, W
srenee o indeddeie < of SO0, GUG, GE el ooy waer oot payable ke
Surterms theeecl, el e rdle vige, oy e t- Sttt S

4

Gd A eseeiieat e pole bine s et i =atal pirpo.aes,
At ot e Wasconsin Klevieie Fater 4 vonpiny

:
. H
i insieairent sevomdg o e erins e e E
visiona thapenf, .
Batud: Niaech &, tuad Revaied: Aprd 6, 1456 . ¥
Voluime: 2R% of Theeds I'nge: 3IM

Bucurrent Nuloher: 00115502,

Y A enscment furpule Hncs and laeideatad puepteses,
as granted to Wisconsin Electrie P'ower Comnany in
an instrument aceocdug o the terms nd provisions
thurenf, )
Dated: Oototaer 5, 1991 Revcorthaly November 11, 1031
Yalume: 2450 of theeds s GO . .
{cumeint Mendser: HWHT5 "

T

il 0

{e} An eastanent for scwer and jocideatal purposes, an \
grantad to Metrogmlitan Sewerade Commis=ion in an
ingteymrnt, accor g o fa topmis fml provisjions
therent, '

Dated: July 28, 1922 Hevorded: Becember 22, 1922 i
Volume: 940 of [teeda Vago: &
Uocumant Numiber: 113565

-

T g
R

and that the sbuve bargained prf'mtru‘s n the yuiet 2w peaceahle posiension
ol the sald party of the second part, 5 auccessory and assigns, agalnst

all and avery persod op prrsonsd [awlully clalming the whale aor any eart L.
thareof, it wilf forever WARKANT and t BEFEND,

e L] s b LR

I WETAESS WHEKEUF, the paid Mitwaukee Bie Casting O ompanv.
party of the {irut part, haa cnusrrl thuse prepéats to by strard hy Frederick J,
Schroeder, Jr., |te President, and countoraigned By Robieit 1% llarl:lnd.
ito Agoistant Sectetary, at Milwaukes, Wisconain, and its corparate seal
to he hereunto sifiked, this _ 17 ™ day of January, A, B, 1095,

Slgned omid Sealed in Prgsence of MILAWALKEE NME CASTING COMDANY

f'f;;.! ‘2 ’!;M/f Pr WM/M

B Frediorick J/Srhroﬁh-'r, A,

réxnlont

. COUNTFEHSIGNEL:

% L.éx..a__l-"f-« e e O‘M

J fEoterr v, Tar l'nul.. Atpﬂ A Sevretary

e
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WEPNL < 008, Taag thee 2] porks ol s ttr=s tarl, 5o andan

stmbat heeatoe e e et Vet Tl sk ale e, s LA BRCES B B0 WY FPLA N T
Tt ety Tt e b, abee ctand vt et thee sy o S, bl o gt

o] s e rehn u-uh-v.—l it b byt bl e

S e, rrantiad, bar-
wned, sob felhused, evbended, ahensd, conoey ioas ! cuafieneed, aml
LY ese prenents rfuuﬂ ks, Ceant, leavitnn, Selly voelnras, telbease, alicn,
comiey amd confeem unto i caid paety of e seoued st W sirceiors
Al assivas forevee, the follewani: degeente 5 vend e otnbe abiated in By
Pomnts 0 Jivtacindoss Ak Dime o f Wine s, Vergits

Thot part of u-\.-m m.nl Lot 9 in the 8 8 ll b al Fenvtunal
Section &, T 2N, 22 15, i Uay il wrbee, \ils
wakkes L'uun\y, \\-lm-ﬁnmg. oA Bl aod slserehed s follows:
Commencing at & peot whith % i, G0 ", North of the
South ling and 670,08 fi, Egst of due Wesr T line of ~aid

§ W 1/ 1; thence East on a fuar which ts 140,006 1, North of
and pardllel with the South line of said | {4 Section 3k, 50
(1, to a puint in the West boae of the Weste rl_ right of wny
conveying to the Chicuse, Mibwaubee and 5t Paul Railway
Company by deed recordid in the Gifier uf the Reeister of
Deedy af Milwaukew. County i \ulumc B2 un Fage 224;
thence Norh along said wWest line uf 8aid ripht of way
445,00 fr, 10 the North line of gaid Lot 3; theaer West nn
Said North liae i, 50 11 tn.a point 660,00 {1, East of

the Wesl line of s3id 8'W {FAN) thence Sauth on @ hae

880, 00 f1, Ezat of and parallel with Xaid Wost line

485, 00 1, o the puint of beginning, excepting the West i’
33,00 [t. for stevet purpodes.

purpa ,_S.fﬁ'l{ .?Q
Tar Key Nunidwre: 245-1082 ) He

Together with all and siagular the hereditamenta and appurtenances
thé reunte belonging or ia any wise “ppertaiming; and atl the estate, right,
title, iotarest, clzim or demand whatsoever, of the ¥aid pacty of the first
pert, cither in Ine or equity, eithar in possession or expeclancy of, in and
W (he above bargsined premises, and thewr heceitaments and appuricnances,

To liave vmil to Holld the saltl premises ax abave desceibed with the
hereditaments and sppurtensnces, unto the =aid party of the secoad purt,
ard tn its puecersors and assigns POREVER,

A the asid Milwaukee (he Casting Cutapray, pariy of the firet part,
for itacll and its guctusgars, thws covenant, geont, fuceain and agree to
ot writh the gabd party of the secnmd part, ibs steve sees aml Assions, (that
at the tima of the cadealing ‘ll‘h\‘l".l"\' of e preseais ol o well seized
of the premises ahavy dederibed, a8 o6 el ade, perfert, abaotule amt
indelvanible ostate of valweritiace in the 1w,  fee siple, and that the
wamie are frre aod elbear feom all lseucbrtioges whatewor, exerpling zoniog
urnlumm‘"a. b bent,, veabeietion. oF Peied, l‘u"ll- of tite prdibue dathat portion
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e cer, e, ies Predpleat, amel votinte rsigonsd by Hobieet B Flaeioed,
Vel astant Nercelaey, 5t MGEE uKEe, S caeofiatel, el iz cor et se o)
Ve cehte Atcenl tiees 180 e Toneite . Aar [ KL -
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STATE OF WISUONSIN } ; L
| m ) 88, _ : LE
i MILWALKEE COURTY ) v '
._ L
‘.
] . r ' -
‘ % . Perconoily come before me this 14 day of January, A (), 1975, H
i o Fredarick J, Schrgoder, Ir,, President, and llohert P, Uarlaond, Asristant CF
i L ; Sevretary, of the abow-aamed Corporaliua, to me %nown to he the persons
| ] oho executed the foregoing instrument, and 1o fe kadom w he such President .
i and’ Apoiatast Secretory of caid Comrahun, and uckmwlrdged that they -t
{ anecuted the foregoing (astrunient gs sich officors an the deed of said Cor- ;_
. porstion, by ite suthority, {
‘ 1 7
Ty e LE e *
i - AT D ' ( (R N T ) "['.‘
} Nutary Public, Milwaukee County, W1 3
i . .
i P . ;
i My Commission: ., ;= ==V . N X
! ?
! .
R 8
: Thia iootrument waa dralted thy
. Anthoay W; Aomuth, 1§
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SAREINEY BERD

THIS INDENTE dE, Made this LA ey of danuney, A, 1000,
Detwern MILW AL L EE llll‘. ANTING L ('\'l VN o A Cogpornbon olul\r
crganifesd aml eggstyag urloh-r siowd b ol ul shive Fvviese of (e Retde uf Wis-
vorsa, fueated 2t Slitwaukes, Wisehnsid, pacty ol die (est pact, aml
FAHE CORT GOLS COMPANY, INC,, 8 Corporaties Julv arganieed ami
et meler il by e o8 the Liws ul the Strder of Belaware, luciaid
a NisrshatHowiy Jowa, party of the secomd péet,

WITNERSETH, That the saisl paety ur the fieat pact, fue Jml in

CvenNler on ol 1he san of €t Foltar 131,000 amd uther umtl ami \1||| vafer

ol Lo pabd hy G sabl party uf the keeanit part, the recerpt
whereof 1 herchy wnfe«cql el arkavwiedeml, han given, granted, bag-
atoanl, sold, reanised, eelesiaml, slicsed, voveyod nivl ﬂ.-'nri.r'mt-:l, anl
by these prasénts dues Rive, grant, bargmi, sell, remife,. release, alien,
vonvey and conlvrm uato: thye sai party uf the -(-ruml part,. I8 successors
ami axsiuns forcver, the Tollowifi dveseribed roal gitite situnted on the
Cainty uf Milwalkee ald State of Wisconsia, fu-wit!

Lote numbeesd Twirnty <k (251, Tweary supven (273,

Tweaty-vight (EY and the Soeuth Nine (0 foet of Lot

numbered Twenty=ame 241 in Moek surmhered Oe {11

in Jon, Huchta's Sulxlivision af 1otg aumbiered

Ninety-two (421, Ninely-theee (0, Dne Huadeesd and

Thiee (103 anel One {lundrel and Foue (104), in

Comutock & Williamn Suhilivisitia of Lists numibe ped

One (1}, Too 12), “Chree (1), Four (40 amt Five (5}

of Section numbered Five (HFnny) the Southeanal ¢ne-

quarter (1/4) of Sectlon numbereil Five t5t and the

Northweat One-quarter il 14Y of Section aimbered

Four (4} in Townrhip aumoered Seven (7) Narih, of TRANPEY
fango numbered ‘Tuenty-teo (227 Eabi; in the Clty 1 L9 o
of Glendala. = -i_‘_‘ -

Toax Key Number: uz-um

Together oith all and sipgular the heredilamrnls anid msppurtenances
therzunte belonging or in any wise dpperiaining; and all the estate, right,
title, ineregt, elnim or demiknd whatsorver, of the asid party of the firat
port, either in law or equity, either in possesnion or exprctancy of, in and
to the above bargained premipen, and their hereditamenis and appurtenances.

To Have and to Hold the azid premises ag shove deadcihed with the
hereditaments and sppurteninces, unto the maid party of the aecand part,
ond to iLe AUCCERpOrE nRd anRigns FOUREVER.

And the pnid Mitoaukee e Casting Company, party of the firat pare,

for itoelf and ito succeunorsy, doen coveaont, grant; bargain and agree lo
and with the oald porty of the .aecond part, ite aiiccespora and assigng, thet
ot the time of the envesling and delivery of thieae. firrkents it {8 well acized
of tha premioed phowe denceibed, da of a gowl, sure, pérfect, aisolute and
tedofodoibie gotate of inheritance 1n Yie law, in foe -nrnplr. and that the
ooma 620 free and clanr frem all incumbrances whataver,. oxeepting zoning
ovdisoaccs and buildifig restrictionas nf perord sl that the ahwve bargained
premiced in the quitt and peocesble posnadsion of the aail party of the gecond
port, 1tD auccehnors And aumgnn. agaaat ALl S PURrY PRFRAD OF pRrAOaR
ncfuily claiming the whuls or any part thereof, it mil forever WANHANT
I'.\MD"-I-EN!I. ‘ ' e mW
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Received for Kecord
December 9th, A, D, 1974,

Leo J. Dugan; Jr., Recorder,

STATE OF DELAWARE
NEW CASTLE COUNTY

o w3 an
(/2]
[ #>]
.
.

Recorded in the Recorder's Office at
Wilmington, in Incorporation Reéord P
Vol. Page &c., the gth day
of December, A, D. 197&.

Witness my hand and official seal.

Leo J. Dugsn, Jr.

. Recorder. "
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STATE OF DELAVARE
DFFICE OF SECRETARY OF STATE

I, ROBERT H, REED, Secretary of State of the
State of Delaware, DO KEREBY CERTIFY that the above and
foregoing 1s a’true and correct copy of Certi?isate of
Incorporation of the "MILWAUKEE DIE CASTING COMPANY, INC.",

as received and filed in this office the ninth day of
December, A. D. 1974, at 10 o'tlock A, M,

IN TESTIMONY WHEREOF, I have hereunto set
my hand and official seal at Dover this ninth

day of December in the year of our Lord one

ROBERT H, REED
Secretary of State

G. A, BIDDLE
" Assit, Secretary of State

T ET TR S T st Etef e e g 0 1 B Y 19050k
¥ Secretary's Office ﬁ
] R . 1

" 1855 Delaware 1793 "
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facts herein stated are true, and accordingly have hercunto

set our hands this 9th day of December, 1974.

B, A, Pennington

. J. Reif

R, F. An_drews

.
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FIFTH, The name and mailing address of each

- incorporator is as follows:

NAME MAILING ADDRESS
B. A. Pennington 100 West Tenth Street
Wilmington, Delaware 19801
W. J. Reif 100 West Tenth Street

Wilmington, Delaware 19801
R. F. Andrews 100 Vest Tenth Street
Wilmington, Delaware 19501
SIXTH. The corporation is to have peréetual

existence,

SEVENTH., In furtherance and not in limitaticn
of the powers conferred by statute, the board of directors
is expressly authorized:

To maeke, alter or repeal the by-laws of the

corporation,

EIGHTH, Election of directors need not be by
written ballot.

WE, THE UNDERSIGNED, being each of the incorpora-
tors hereinbefore named, for the purpese of forming a cor-

poration pursuant to the General Corporation Law of the

‘State of Delaware, do make this certificate, hereby declar-

ing and certifying that this is our act and deed and the

HDC 000008
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CERTIFICATE OF INCCRFORATION
OF
MILVAUKEE DIE CASTING COMPAWY, INC,

-=~00000~=~

FIRST. The name of the corporation is
MIINAUKEE DIE CASTING COMPANY, INC,

-SECOND, The address of its registered office in
thée State of Delaware is No. 100 West Tenth Street, in the

City of Wilmington, County of New Castle. The name of its

registered agent at such address is The Corporation Trust

Company.

THIRD, The nature. of the businéss or purposes to
be conducted or promoted is:

Vde¥§%Eﬂgagé in-any lawful act or activity for which

corporations may be organized under the General Corporation

Law of Delaware,

FOURTH, The total number of shares of stock
which the corporation shall have authority.to issue is
one. thousand (1,000} and the par value of each of such
shares is One Dollar ($1.00) amounting in the aggregate
to One Thousand Dollars {$1,000.00).

MDC  ©00007
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(5) and the Southeast One-quarter (1/4) of
Seetion numbered Five (5) and the Northwest
One Quarter (1/4) of Section numberad Four
(4) in Township numbered Seven 57) North,
of Range numbered Twenty-two (22) East, in
the City of Glendale, and

(£11) all the buildings and fixtureé and improvements

thereon, .

on all the lssued and outstanding shares of Stock, §1.00
gat value, of this Company, payable December 23, 1981, to
isher Controls Company, Ines, the holder of record of .
such stock at the close of business on December 22, 1981,

FURTHER RESOLVED, that the officers.and directors of the
Company and of Fisher Controls Internatfonal, Iné. be,
and each of them hereby is, authorized and émpowered; in -
the nawe-and on behalf of the Company, to take, or cause
to be taken, such final actions on all such matters as
they or any of them may deem necessary or advisable to
carry out the intent and purposes of the foregoing
resolution, including, without limitation, the power to
execute, file, deliver, verify, acknowledge and deliver,
or cause the same to be done, and under the Company's
corporate seéal or otherwise, any and all deeds, bills of
sale, certificates, agreements, instruments and documents
relating thereto.

®ROC 000039




MILWAUKEE DIE CASTING COMPANY, INC.

ACTION THROUGH UNANIMOUS WRITTEN CONSENT
. OF THE BOARD OF DIRECTORS

-

1, a Director of Milwaukee Die Casting Company, Inc., do hereby
consent and agree to the adoption of the following resolution
; effective December 22, 1981, with the same force and effect as if
adopted at a meeting of the Board of Directors duly called and held:

RESOLVED, that there be and heréby i1s declared a dividend
of the following property in the County of Milwaukee,
State of Wisconsin: ’

(1) That part of Government Lot 4 in the SW 1/4
of Fractional Section 4, T 7 N, R 22 E, in
the City of Milwaukee, Milwaukee County,
Wisconsin, bounded and described as
follows: : Commencing at a point which is
855,00 ft. Worch of the Scuth line and
660.00 ft. East of the West line of said SW
1/&4; ‘thence East on a line which 1is 855.00
ft. North of and parallel with the Scuth
line of said 1/&4 Section 380.50 £t. to a
point in the West line of the Westerly
right of way conveying to the Chicago,
Milwaukee ‘and St. Paul Railway Company by
deed recorded In the Office of the Register
of Deedn of Milwaukee County in Volume 822
on Papge 227; thence North along said West
line of said right of way 465.00 ft. to the
North line of said Lot &; thence West on
said North line 380.50 ft. to a point
660.00 ft. East of the West line of sald SW
i/4; thence South on a line €60.00 fr, Bast
of end parallel with said West line 465.00
ft. to the point of beginning, excepting
the Weac 33.00 £¢. for streat purposes.

3

(11) Lots numbered Twenty-six (26), Twenty-saven
(27), Twenty-eight (28) and the South Nine
( - .(8) feet of Lot numbered Tweaty-nine (29)
{n Block numbered One (1) in Jos. Buchta'e
Subdivision of Lots numbered Ninety-two
(92), Hinety-three (93), One Hundred and
Three (103) and One Hundred and Four (104),
{n Comstock & Williems Subdivision of Lots
numbaered One (1)}, Twoe (2), Three (3), Four
(4) and Five (5) of Section numbered Five

WDC 000038
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(5) and the Southeast One-quarter (1/4) of
Section nuttbered Five (5) and the Northwest
One Quarter (1/4) of Section numbered Four
(4) in Township numbered Seven (7) North,
of Range numbered Twernty-two (22) East, in
the City of Glendale, and

(i1i) all cthe buildings and fiithres and I{mprovements
therecn,

on all the fssued and sutstanding shares of Stock, $1.00
par value, of this Company, payable December 23; 1981, to
Fisher Controls cumgany; Inc., the holder of record of
such stock at the close of business on December 22, 1981.

FURTHER RESOLVED, that the officers and directors of the
Company and of Fisher Controls International, Inc. be,
and each of them hereby is, atthorized and empowered, in
the name and on behalf of the Company, to take, or cause
to be taken, such final actions on all such matters as
they or any of them may deém necessary or advisable to
carry out the {ntent and purposés of the forégoing
resolution, including, without limitation, the power to
.execute, file, deliver, verify, acknowledge and deliver,
or cause the same to be done, and under the Company's
corporate seal or otherwise, any and all deeds, bills of
sale, certificates, agraements, instruments and documents
relating thereto.

HMpC. 000057
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MILWAUKEE DIE CASTING COMPANY, INC.

ACTION THROUGH UNANIMOUS WRITTEN CONSENT
. OF THE BOARD OF DIRECTORS

1, a Director of Milwaukee Die Casting Company, Inc,, do hereby
consent and agree to the adoption of the following resolution.
, effective December 22, 1981, with the same force and effect as if
{ adopted at a meeting of the Board of Directors duly called and held:

RESOLVED, that there be and héreby is declared a dividend
of the following property in the County of Milwaukee,
State of Wisconsin: :

(1) That part of Government Lot 4 in the SW 1/4
of Fractional Section &4, T 7 N, R 22 E, in
the Ciety of Milwaukee, Milwaukee County,
Wisconsin, bounded ‘and described as .
follows; Comméncing at a point which is
855,00 fr. North of the South line and
660.00 fr. East of the West line of said SW
1/4; thence East on a line which i{s BS55.00
ft. North of and parallel with the South
line of said 1/4 Section 380.50 £t. to a
point in the West line of the Westerly
right of way conveying to the Chicago,
Mi%waukee;and St. Paul Railway Company by
deed recorded in the Office of the Register
of Deeds of Milwaukee County in Volume 822
on Page 227; thence Morth along said West
line of said right of way 465.00 £r. to the
North line of said Lot 4; thence West on
said North line 3B0.50 ft, to a point =
660.00 ft. East of the West line of said SW
1/4; thence Scuth on a line 660.00 ft, East
of and parallel with said West line 465.00
ft. to the point of beéginning, excepting
the West 33.00 ft. for street purposes.

e

(ii) Lots numbersd Twenty-six (26), Twenty-seven
" {27), Twenty-eight (28) and the South Nine
(' (9) feet of Lot numbered Twenty-nine (29)
in Block numbered One (1) in Jos. Buchta's
Subdivision of Lots numwbered Ninety-two
{92), Ninety~three (93), One Hundred and
Three (103) and One Hundred and Four (104),
in Comstock & Williams Subdivision of Lots
nusbered One (1), Two (2), Three (3), Four
(&) and Five (5) of Section numbered Five

HWDC 000056
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RESOLVED, that the Milwaukee Dle Casting Ccmpany Frofit
Sharing. Retirement Plan, as amended, and the Milwaukee
Die Casting Company Senior Pension Flan and Trust (As
Amended ), be further amended insofar as necessary to
reflect the adoption and continuance by this company ef
such Profit Sharing Retirement Plan, as amended, and .
Senior Pension Plan and Trust (As Amended), and "that the
officers of the Company be, and each of: them hereby is,
authorized to take such actions and to execute Such.
further. inatruments and documents, 453 he may deem necessary
or desirable to carry out the purpose and, 1ntent of the
foregoing reaolutiona.

))/Mé e yﬂ_z‘m

B, k. Leban

L

. H. Shive
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_ MIIWAUKEE DIE CASTING COMPANY, INC,

ACTION THROUGH UNANIMOUS WRITTEN CONSENT
OF THE BOARD OF DIRECTORS

We, the undersigned directors of Milwaukee Die Casting Company,
Inc. do hereby consent and agree to the adoption of the following
resolutions effective January 13, 1975, with the same force and
effect as 1 adopted at 2 meeting of the Board of Directors duly
called and held: '

WHEREAS, by resolution of its Board of Directors,
Milwaukee Die Casting Company, a Wisccnsin. corperation
("MDCC"), has transferred all of its interest and '
ohbligations under the Milwaukee Die Casting Company
Proflt Sharing Retirement Plan, as amended, and
Milwaukee Die Casting Company Senior Persion Plan and
Trust (As Amended) to Fisher Controls Company, Inc.
("Fishsr") effective January 14, 1975, pursuant to
and in-accordance with the terms and pravisions of
the Plan and Agreement of Acquislitlon dated December
13, 1974, between MDCC and Pisher; :

WHEREAS, Pisher has accepted such transfer and;

WHEREAS, pursuant to reaolution df'iﬁa_ﬁﬁard;Q£ Dir¢¢tcrs,
Pisher will tranafer gll of its interest and obligations
;‘3‘.};" sald plans to this Company, effective January 14,

NOW, THEREFORE, BE IT RESOLVED, that this Company accepts,
adopta and continues effective January 14, 1975, the
employé benefit plan lmoun as the "Milwaukee Die. Casting
Company PFrofit Sharing Retirement Plan”, as amended,

previocusly established by MDCG,

RESOLVED, that this Company accepts, adopts and centinues
effective January 14, 1875, the employe bepefit plan.
inown ad the "Milwaukee Die Casting Company Senior Pen-
sdon Plan and Trust (As Amended)", previously established

by MDCG .

RESOLVED, that the officera of the Company be, and each
hereby is, authorized to deliver certiried copies of
these resclutions to the Marine Wational Exchange Bank
of Milwaukee, as Trustee, and the Board of Directoprs of
MDCC, in the name and on behalf of the Company, and that
‘the same shall constitute the Company's written election
pursuant to Section 8.05 of the Milwaukee Die Casting
Company Profit Sharing Retirement Plan and ‘pursuant to
Section 8(k) of the Milwaukee Die Casting Company Senlor
Pension Flan and Trust {As Amended).

@goc 60003
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J. H, Boyd -
M. E. Leban

T. M. Shive

3. The board of directors was authorized,
in its discretion, to issue the shares of the capital
stock of this corpofation to the full amount or number
of shares authorized by the certificate of incorporation,
in such amounts and for such considerations as from time
to time shall be determined by the board of directors
and as may ba'permitted by law,
Dated, December 9th, 197%.

' lneogpporatqr
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Incorporator =
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* STATEMENT OF INCORPORATORS
IN LIEU OF ORGANIZATION. .
YEETING
" oF
MILWAUKEE DIE CASTING COMPANY, INC.

~==00000 ==

The certificate of incorporation of this-
corporation heving been filed in the office of the
Secretary of State, the undersigned, being all of
the iécorporators named in sald certificate, do
hereby state that the. following actions were taken
on'this_day for the purpose of organizing this
corporation:

1. By-laws for the regulation of the
affairs of the corpcration_wefe adopted by the
uhdersigned incorporators and were ordered inserted
in the minute book immediately following the copy
of the certificats of incorporation and before this

instrument.,

2. The roliowins persons were elected as

’ direétors to hold office until the first annual meeting

of stockholders or until thelr respective successors

are elected and gqualiified:

RDC  poeoze




FISCAL YEAR
Secticn 5. The fiscal year of the corporation shall

be the calendar jear,

SEAL
Section 6. The corporate seal shall have
inscribed thereon the name of the corporaticn, the
year of its organization and the words "Corporate
Seal, Delaware." The seal may be useéd by causing it
or a facsimile thereof to be impressed or affixed or

reproduced or otherwise,

ARTICLE VIII
P AMENDMENTS |

Section 1. These by-laws may be aiteped,
amended or repealed_by the affirmative vote of the
holders of a majority of the stock issued and outstanding
and entitled to vote, cast at any annual or special
meeting of the stockholders or by the affirmative vote
of a'madnrity of the ﬂnqlé_boara of directors at any
regular or special méeting of ihe board of directors.

‘ npC 000028




pufsuant to law, Dividends mey be paid in cash, in property,
or in shares of the capital stock, subject to the provisions
of the certificate of incorporation. |

Section 2. Béfo:e payment of any dividend, there
may be set mside out ofvany funds of the'corporatipn available
for dividends such Sum or sums as the directors from tize

to time, in their absolute discretion, think proper as

a reserve or reserves to meet contingencies, or for equalizing

dividends, or for repeiring or maintaining any property of
the corporation, or for such other purpose as the directors
shall think conducive to the interest of the corporation,
and Fhe directors may modify or abolish any such reserve in

the manner in which 1t was created.

ANNUAL STATEMENT
Section 3. The board of directors shall, when

‘called for by the vote of the holders, present a full

and clear statement of the business and condition of the

corporation.

CHECKS.
Section 4. All checks or demands for money and
notes of the corporation shall be signed by such officer
or officers or such other person or persons as the board

of directors may from time to time designate.

HOC 000027




of succession, assignment or authority to transfer, It
shall be the duty of the corporation to issue a new
certificate to the person entitled thereto, cancel the

olq certificate and record the transaction upon its books.

REGISTERED STOCKHOLDERS
Section 4. The corporation shall be entitled

to recognize the exclusive right of a person registered
on its books as the owner of shares to receive dividends,
and to vote as such owner,.and to hold liable for calls
and assessments a person registered on its books as the

. owner of shares, and shall not be bound to recognize

! any egquitable ¢r cther c¢laim to or'interest in guck chare
or shares on the part of any other perscn, whether or not
it ahéll have express or other notice thereof, except as

otherwise provided by the laws of Delaware. -

ARTICIE VII
GENERAL PROVISIONS
 DIVIDENDS
Section 1. Dividends upon the capital stock
of the corporation, subject to the provisions of the
certificate of incorporaticn, if any, may be declared

by the board of directors at any regular or speclal meeting,

Hoc 090024
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ARTICIE VI |
CERTIFICATES OF STGCK

Section 1. Every holder of stock in the corporation

‘shall be entitled to have a certificate, signed by, or in

the name of the corporation by, the president or a

vice~-president, and the treasurer or an assistant treasurer,

~or the secretary or.an assistant secretary of the corporation,

certifying the number of shares owned by him in the
corporation.

Section 2, Where a certificate is ccocuntersigned
(1) by a transfer agent other than the corporation or its
employee, or, (2) by & reg;straf other than the corporation
or its employee, the signatures of the officers of the
corporation may be facsimiie. In case any officer who hﬁs
signed or whose facsimile signature has been placed upon
& certificate shall have ceased to be such officer before
such certificate is 1ssueé, it may be issued by the corpora-
tlon with the same effect &3 if he were such officer at

the date of issue.

TRANSFERS OF STOCK
" Section 3. Upon surrender to the corporation or

the transfer agent of the corporation of a certificate for

* shares duly endorsed or accompanied by proper evidence

HOC 000025
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render to the board of directors, when the board of directors

so requires, an account of all his transactions as treasurer
and of the financial condition of the corporation.

Section 12, If required by the board of directors,
he shall give the corporation a bond (which shall be réneved
every six years) in such sum and with such surety or sureties
as shall be satisfactory to the board of directors for the
faithful performance of the duties of his office and for
the restoration to tﬁe corporation, in case of his death,
resignaiion, retirement or removal from officé, of all books,
papers, vouchers, money and other property of whatever kind
in his possession or under his control belonging i2 the
corporation.

‘ Section 13. The assistant treasurer, or i1f there
shall be more than one, the assistant treasurers in the crder
determined by the board of directors (or if there be no such
determination, then in the order of their election), shall,

in the ebsence of the treasurer or in the event of his

inability or refusal to act, perform the duties and exercise
the powers of the treasurer and shall perform such other
duties and have such other powers as the board of directors

may from time to time prescribe.

RADC 000024 -




e W weon Y e Sl G B s S e W

0O Do O D O

may give general authority to eny other officer to affix
the seal of the corpofation and to attest the affixing
by his signature. ‘

Section 9. ‘The assistant secretary, or if there
be more than oné, the assistant secretaries in the order
determined by the board of directors (or if- there be no
such determinaticn, then in the order of their election),
shall, in the absence of the secretary or in the event
of his inabllity or refusal to act, perform the duties

and exercise the powers of the secretary and shall perfornm

such other duties and have such other pouers as the board

of directors may from time to time prescribe.

THE TREASURER AND ASSISTANT TREASURERS
Section 10. .Thg;treasurer shall yave the

custody of the cq;pogéte;fﬁhds and securities and shall
keep full,apd 5¢§urateiac¢§gpts_of receipts and disbursenents
in books be;ﬁng;gg to ﬁhe ¢qrporation énd Shali_deposit
all-moneys_and.ofher valﬁable effects in the name end. to
credit of the-corporatiOn'in such depositories as may.
be desizneted by the board of directors.

~ Bection 1l. He shall disburse the funds of
the corporation as may be ordered by the board of directors,

taking proper vouchers for such distursements, and shall

fabL 000023




vice-presidents in the order designated, or in the absence
of any designation, then in fhe opder of their elecfion)
shall perform the duties of the pre#;déht, and when so
acting, shall have all the powers of and be subject to

all the restrictions upon the preéident; The vice-presidents
shall perform such other duties and have such other powers

as the board of directors may from time to time prescribe,

THE SECRETARY AND ASSISTANT SECRETARIES
' SectionLB. The secretary shall attend all meetings
of the board of directors and all meetings of the stockholders

and record all the progceedings of the meeting of the

corporation and of the board of directors in a book to he

kept for that purpose and shall perform like duties for the
standing committees wheﬁ'reqnired. He shall give, or cause
to be given, notice of all meetings of the stockholders and
special meetihgs of the board of directors, and shall.pérfom@
such other duties as may be prescribed by the board of |
directors or president, under whose supervision he shall be,
He shall have custody of the corpcrate seal of the corpora-
tion and ha, or an assistant sécretary, shall have authority
to affix the same to any instrument requiring it and when

so affixed, it may be attested by his signature or by the

signature of such assistant secretary., The board of directors

MDC 000022
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who shall hold their nffices for 5uch terms and shall exercise
such powers and perform such duties as shall be determined
from time to time by the board. ‘

. Section 4§, The sslaries of all officers and
agente of the corporation shall ba fixed by the board of
directors.

Saétion,sq The officers of the corporation shall
hold effice until thelr successors are chosen and qualify.
Any officer elecfed orvéﬁgpinted by the boerd of directors
may be removed at any-fim#nﬁith or without cause by the
affirmative vote or'a*ﬁajéfity of the board of directors.

THE PRESIDENT.

Section 6, Th&wﬁéésidant sha¥l be the chiaf
executive officer of the curporation, shall preside at
all meetings of - the stockholders and the board of directors,
shall ve ex afficio a msmbar of ell standing commititees,
shall have ggnnral nnd active mnnngemsnt of the busiress
of the corporation and shall see that all orders and
resolutions of the board bf directors sre carried into effect.

THE VICE~PRESIDENTS
Section T. In the sbsence of the president or in
the event of his inability or refusal to act, the vice-presiden

(or in the event there be more than one vice-president, the

MpC 000021




Section 2., Whenever any notice is required

to be given under the provisions of the statutes or

of the certificate of incorporation or of these by-laws,

& waiver thereof in writing, signed by the person or

persons entitled to said notice, whether before or after
the time stated therein, shall be deemed equivalent thereto.

ARTICLE V
OFFICERS
Bection 1. The officers of the corporation
shall be chosen by the board of directors and shall
be a presidént, a vice-president, a secretary and a
rcasurar, The board of directors may also choose
additional vice-presidents, and one or more assistant
secretaries nnﬂ‘uisiitani trenahrers. Any number of
offices nmay be held by the same parson, unless the :
certificate of incorpbritinn or these by-laws otherwise '
provide .:
Section 2, The board of directors at its ;
firat mesting after such annurl meeting of stockholders

shall chocse a president, one or more vica-presidents,

i e —  orre— P

& secretary and a treasurer.
Baction 3. The bhoard of dirsctors may choose
such other officers and agents as it shall deem necessSary

NDC 000020
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COMPENSATION OF DIRECTORS.

Section 9. The directors may be paid their
expenses, if any, of attendance at each meeting of the
board of directors and may be paid a fixed sum for
attendance at each meeting of the board of directors or
a stated salary as director. No such payment shall
preclude any director from serving the corperation in
eny other capacity and receiving compensation therefor.
Members of Special or standing committees may te allowed

like compensation for attending committee meetings.

ARTICIE IV
NOTICES
Section 1. Whenever, under the provisions
of'the statutes or of_the cértiricate of ipcorpofation
or of these by-laws, notice is required to be given to
any directbf_or stockholdér, it shall not be construed
to mean pefsonal notice, but such notice may be given
in writing, by mail, addresﬁed to such director or
stockholder, at his eddress as it appears on the records
of the corporation, with postage thereon prepaid, end
such notice shail be deemed to be given at the time when
the same shall be deposlted in the United States mail.
Notice to directors may also be given by telegram.

MDC 000019




Section 6. Regular meefings of the board of

directors may be held without notice at such time and
at such place as éhall from time to time be determined
by the board. '

Section 7. Special meetings of the board
may be called by the president on two days' notice to
each director, either personally or by mail or by tele-
gram; spécial meetings shall haubglled by the president
or secretary in llke nanner and'én liké notice on the
written Eequest of tuwo directors.

Section 8. At all meetings of the board
two directors shall constitute a quorum for the

transaction of business and the act of a majority of

the directors present at any meeting at which there

is a quorum shall be the act of the board of directors,
except as may be otherwise specifically provided by
statute or by the certificate of incorporation. If a
quorum shall not be present at any meeting of the board
of directors, the directors present thereat may adjourn
the meeting from time to time, without notice other
than announcement at the meeting, until a quorum shall

be present.

HDC 000018
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by the certificate of incorporation or by these by-laws
directed or required %o be exercised or done by the

stockholders.,

MEETINGS OF THE BOARD OF DIRECTORS

Section 4. The board of directors of the
corporation may hold meetings, both regular and special,
either within or uithout the State of Delaware.

Section 5. The first meeting of each newly |
elected board of directors shall be held at such time
and place as shall be fixed by the vote of the stock-
holders at the annual meetling and no notice of such
mEE£;ng shall be neceésaxy to the newly elected directors
in order legally to constitute the meeting, provided
a quorum shall be présént. In the event of the failure
of the stogknqlﬁérs to fix the time or place of such
first meefing of the newly elected board of directors,
or in the event such meeting is not held at the time
and place so fixed by the Stockholderé, the meeting may
be held at such time and place as shall bé specified
in a notice giveﬁ as hereinafter provided for special
meetings of the board of directors, or as shall he
5péc1fied in B written waiver signed by all of the

directors,

MO  0000L7
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"ARTICLE III
DIRECTORS A
Section 1. The humber-ﬁf'directors which
shgll'constitute the whole board shall be not less than
three nor more than six. The directors shall be elected

at the annual meeting of the stockholders, except as

provided in Section 2 of this Article, and each director

elected shall hold office until ‘his successor is elected
and qualified. Directors need not be stockholders.

Section 2. Vacencies and newly created director-
ships resulting from sny increase in the authorized number
of directors may be filled by a majority of the diréctors
thén in office, though less than a quorum, or by a sole
remaining director, or by a majority of the shareholders
and the directors so chosen shell hold office until the
next annual election and until their successors are duly
elected and shall qualify, unleéss sooner displaced. Any

director may be removed &t any time with or without cause,

by the affirmative vote of a majority of the remaining -

directors then in office, though less than a quorum.
Section 3. The business of the corporation

shall be managed by its board of directors which may

exercise all‘such powers of the cornoration and do all

such lawful acts and things as are now by statute or

HDL  0O00LS
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holders for the transaction of business except as
otherwise provided by statute or by the certificate of
incorporation. If, however, such quorum shall not be
present or represented_at any meeting of the'stobkholders,
the stockholders entitled to vote thereat, present in
person or represented by proxy, shall have power to
adjourn the meeting from time to time, without notice
other than announcement at the meeting, until a quorum
shall be present or represented, At such adjourned
meeting at which a quorum shall be present or représented
any business may be transacted which night have been
transacted at the meeting as originally notified, If

the edjournment is for more than thirtyydays, or if after
the sdjournment a new record date 1is fixed for the adjourred
meeting, a notice of the_adjnurned meeting shall be given
to each stockholder of record entitled to vote at the
meeting.

Section 8, When a quorum is present at any
meeting, the voteé of the holders of a majority of the
stock having voting power present in person or represented
by proxy ‘shall decide any question'brought before such
meeting, unless the gquestion is one upen which by express
provision of the statutes or of the certificate of
‘incorporation, & different vote is required in which case
such express proﬁisien shall govern and control the decision
of such guestion,

' HDC 000015




Section 4. 'Special meetings of the stock-

holders, for any purposé or purposes, unless otherwise
prescribed by statute or by the certificate of incor-
poration, may be called by the president and shall be
called by the president or secretary at the reguest
in writing of a majpfity of the board of directors,
or at the request in writing of stockholders owning

a majority in amount of the entire capital stock of
the corporation issued and outstanding and entitled
to vote; Such request shall state the purpose or
purposes of the proposed meeting.

Section 5. Written notice of a special
meeting stating the place, date and hour of the meeting
and the purpése or purposes for which the meeting is
called, shall be given‘ndt-less than ten nor more than
fifty days before the date of the meeting, to each
stockholder entitled to vote at such meeting.

Section 6. Business transacted at any special
meeting of stockholders shall be limited to the purposes
stated in the notice,
| . Sectlon 7. The holders of a majority of the
stock issued and outstanding and entitled to vote
thereat, present in person or represented by proxy,

shall constitute a quorum at all meetings of the stock~

MDC 000014



directors, or a# such other place either within or without
the State of Delawarg as shall be designated from time
to time by the board of directors and stated in the
notice of the meeting. Meetings of stockholders for
any other purpose may bte held at such time and place,
Within or without the State of Delaware, as shall be
statéd in the notice of the meeting or in a duly
executed vaiver of notice thereof.

~ Section 2. Annual meetings of stockholders,
commencing with the year 1976, shall be held on the
third Tuesday of April if not & legal holiday, and
if a legal holiday, then on the next secular day following,
at 10:30 a.n,, or &t such other date and time as shall
be designated from time to time by the board of directors
and stated-in the notice of the meeting, at which they
shall elect by a plurality vote a ﬁoard of directors,
and trensact such other business as may properly be

-

brought before the meeting.

.Section 3. Written notice of the annual
meeting stating'the place, date and hour of the meet-
ing shall be given to each stockholder entitled to
vote at such meeting not less than ten nor more than

fifty days before the date of the meeting.

ADC 000013




MILWAUKEE DIE CASTING COMPANY, INC.

~n=00000===
BY-LAWS

wu=00000===

ARTICLE I
OFFICES
Section 1. The reglstered office shall be
in the City of Wilmington, County of New Castle, State
of Delaware, |
Section 2. The corporation may elsc have
offices at such other places bhoth within and without
tha State of Delaware as the board of directors may
from time to time determine or the business of the

corporation may require.

ARTICLE II
MEETINGS OF STOCKHOLDERS
Section 1. All meetings of the stockholders
for the election of directors shall be held in the
County of St. Louls, State of Missourl, at such place
a3 may be fixed from time to time by the board of
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‘ FISHER CONTROLS e

MDCC DIVISION

CASH FLOW ~2

Do ()

. s

<5 Thousands)> Eg

1975 1976 1977 1978 1979 1980 -

SOURCES OF CASH N _ :
Income Before Tax 334 563 1119 737 1394 1567

greciation 161 186 209 240 214 231
IFQ -Ad justment , 9 168 (159) (28) i 109
Total Sources 504 917 1169 949 1609 1907
REQUIREMENTS. FOR CASH

‘ ~Capital Expgnditureg 55 461 n 176 455 . 350
110 (193) 295; 214 197 (437)
Inter'Co Receivables (46) 161 19 (60) 101 35
Invenﬂories (FIFO) (68) 286 133 124 183 96
Accounts Payable & Accrued Expenses 224 (178) 10 (331} (82) 43
Other Working Capital lcems 55 (77) 31 (39) 29 4
Tax Payments 134 61 365 450° 301 735
Reﬂayment of Debt 86 25 K} | 25 19 -

. £30) (2) - - - -

Total Requirements 520 839 B26 - 559 1203 826
.NET CASH FLOW ° (16) 78 343 390 406 1081
Beginning Cash Flow 125 109 187 530 920 - 1326

Ending Cash Balance 109 187 530 920 - 1326 2407
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. NET INCOME

TQSS&@

SALES ‘
COST oF SAiES
GROSS PROFIT
MAT:

Marketing Commissionsg

Maerketing - Other
Adminiscrative
Technical

Total MAT

Operating Income
Other Income (Expense):
Interesat
Other
Income before Taxes
Provision for Tasxes
2

CUMULATIVE NET INCOME
Capital Employed

FISHER: CONTROLS
MDCC DIVISION

INCOME STATEMENTS

<$ Thousands®

1975 1976 1977 1978
3699 5593 6855 6964
3151 4487 5142 5733
818 1106 1713 1231
34 32 36 32
35 41 21 26
aoe 421 462 411
68 77 23

“ﬁ?ﬁ 1Y
240 sth 1117 739
{5) 10 (&) (1)
(1) 9 & (1)
134 563 1119 737
171 259 512 368
~163 304 607 369
163 467 1074 14643
2147 2312 2676 2613

perating Income % Df Cnpital Employed 15.8

10

1979 1980

8623 8709
6573 6506
2050 2203
33 31
5 6
597 590
2% 11
1391 1565
{2} &

[ ()
1394 1567
590 764
804 803
2247 3050
3405 2989
QO-"Q 21 03
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CONFIDENTIAL

FINARCIAL DATA
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o Milwaukee Die Casting Company has an outstanding

sales, profit and cash flow history. In 1980, sales
totaled $8.7 million with 18% PFO, (profit from
operations before taxes) on sales. MDCC has had a
6.5% real growth rate in sales from 1975 to 1980. An
American Die Casting Institute Financial Survey taken
in mid-1980 shows the upper quartile die casting
firms making an average of 12% PFO on sales. MDCC's
return on capital employed (before tax) averaged
approximately 51.3% in 19B0.

The next three pages give financial schedules which

represent critical financial data for the years 1975
to 1980 inclusive.

00C8
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Management Profiles (Con't.)

'CONHDENT!AL

© Maynard Pribek Mgr, Process Engineeringj age 44;

employed by MDCC four yearsa He received an AAS in
1ou ST IRE

istermationed management from the Milwaukee School of
Engineering (MSOE) in 1963 and a BBA in business
management from Spencerian Collepe in 1966. He is
currently working toward an MS in industrial
management at MSO0E. Prior to jeoining MDCC, he had
work experience as a sales ehgineer, manufacturing
engineer, iIndustrial engineer, end production
supervisor. '

Dnane-Raetzllﬂggl Industrial Relations apnd Personnel,
age 49; employed by MDCC two years. He obtained & BS
in Economics from the University of Wisconsin in 1962
after four years in the U. S. Navy. Previous
experience included management. consulting and
personnel related work with public and private
employers.

Ruth Russell, _&_z Einance, age 30, employed by HDCC
two years. She graduated from the University of
Wisconsin in 1976 with a BBA, accounting. She is a
CPA. Prior to joining MDCC, she worked in the
accounting department of the RTE corporation.

-

Joe Baldukas _gw;_Production Control, age 33;
employed by MDCC one year. He graduated from the,
Milwvaukee School of_Engineeriﬁg. Prior to joining
MDCC, he acquired expefience in production control
®OSL recentiy with McQuay-Perfex, Inc.

-




Employees (Con't)

CONFIDENTIAL

(after contract ratification) is approximately $7.66%
hOUrly; l : to-

MDCC operates a very successful incentive system
which was started in 1959, Except for a brief strike
in the ‘ear"lf 1950's, the good relationships which
exist with the unfon have resulted in there having
been no work interruptions.

VIII. MANAGEMENT PROFILES

o Art Rogeré. an employee of Fisher Controls,

Marshalltown, is currently serving as General Manager
on an interim basis as a result of the death of the
former General Manager. He is supported by well
qualified managers who provide a strong and
experienced team to manage the business. Summary
profiles of the key managers are given below.

Earl H. Suvess, Mgr. Product Engineering, age 57;
employed by MDCC 35 years., Studied at Milwaukee Area
Technical college to complete his tool and die |
apprenticeship.

Mike Mathews, Production Superintendent; age 30;
employed by MDCC four years. He has BBA Business
‘Administration from the-Univérsity of Wisconsin. He
was previously four years with International '
Harvester.
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Customers (Con't)

for a further 12%Z of MDCC sales. MDCC does not pive
preferential pricing to Fisher Controls Company.

Vi. SUPPLIERS

o Metal in the form of ingots accounts for some 90% of
material purchases. Ingots are purchased from seven
metal dealers, namely, Aluminum Smelting and
Refining, Apex International Alloys, Certified
Alloys, Imperial Smelting, Spectro Alloy's, Alchem
and Wabash Alloys, Inc. '

Vii. EMPLOYEES

o As of October 1, 1981, MDCC personnel numbered 96
employees in total. A breskdown by category is given
below:

Number of Employees

Hourly , 69
Non Exempt 7
Exempt ©20

26

© The labor force is represented by a union,
International Association of Machinists (I.A.M). A
two year contract was negotiated .in September, 1981.
The settlement inciuded wage increases of §.75%
(first year) and 9.25% (second year). The contract
has no C.0.L.A. provision. Average hourly rate

e 00052
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Customers {(Con't) -~

detailed in the table below.

Name Dffice Territory
S. E. Gregory Co. Chicago, I11. Illinois
RTS Sales Co. Nashville, Tenn. Tennessee,
N. Alabama
T. S. Keminski & Co. Indianapolis Indiana,
- - Kentucky,
§. Ohio

~ o The key customers are listed in the table below:

% MDCC

Sales in
Customer . Industry 1580
Fisher Controls Process Controls 41.8
Allen Bradley Electrical Equipment 7.8
Square D Electricel Equipment 7.4
Cutler Hammer Electrical Equipment 5.7
Chrysler Outboard Internal Combustion 4.1
Oster Corporation Appliances 15.4

Total  82.2

o

o This table shows that six customers account for 82.2%
of total company sales; seven other customers account

00CE25
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CONFIDENTIAL

MARKETS SERVED BY MDCC

]

o R snall

o HMDCC focuses on the aluminum and zinc die casting

business. 1ts products are "funetional™ iu nature as
opposed to "decorative", concentrating on functional
parts of industrial and consumer  products. 1Its
products are stable, they are industry leaders and
have long product cycles. These factors help to
ensure optimun long term profitability. The product
mix is approximately 65% aluminum and 35% zinc die
casting.

The major market segment served by MDCC is process
controls (41.8% of MDCC sales in 1980) with the
second largest market segment being the electrical
equipmen; (20.0% of sales in 1980); The company_has
other important markets, internal combustion engines
including outboard motors for which MDCC casts die
parts, and appliances (17.5% of MDCC sales in 1980).

CUSTOMERS '

o MDCC supplies custom made zinc and aluminum base die

castings to customers located primarily in four
geograph;?al regions of the United States: East
fHorth Amﬁﬁdé, West North Central, West South Central
and South Atlantic.

These sales are predominantly through salaried sales”

personnel based at the home office. MDCC has three
manufacturer's representatives who cover territories

X
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Die Casting Department (Con't).

3.

limited to parts which have adequaté order quaﬁtity
campatible casting design, and cavity commonality,

In addition, dies: must be designed for robot .

application.

Hachining_beﬁartment
The machine shop has a variety of drill presses,

tapping machines, lathes, finishing equipment, and
multi-purpose machines.

Tooling Department

Milwaukee Die Casting Company does not manufacture
casting or trim dies on an in-house basis. The
primary purpose of the toecl room is to provide
in-house die maintenance and minor modification as
well as provide support for the machining department.

I11. ©PLANT CAPACITY

=]

The current capacity of the plant operating on the

basis of two shifts and five days/week, with a normal
product nmix, is estimated at $13 million/year.

In 1977, & feasibility study was cowpleted. The a?
study concluded that the building at the existing ¢¥ °
site could be expanded by a maximum of 27,000~ Equare
feet. This would represent a 38% incredse in the
current plant-area.

N
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Manvufacturing Proecess (Con't)

furnace. Molten metal is then distributed by power
ladle cart to small furnaces at each die casting
machine. Molten metal is then either hand poured,
power ladled, or injected into die cavities under
pressure. As the dies are retracted, ejector pins
separate parts from the dies.

Parts including gating material are retrieved by
manual or roboti¢ methods and placed into tote boxes.
Upon part retrieval; the die casting machine repeats
the cycle.

Tote boxes of parts are then transferred to trim
operations where gating isiremovéd with punch press.
Vibratory or sand blasting methods are utilized to
provide proper surface finishes.

Depending upon order requirements, simple machining
operations are performed, such as, drilling, tapping,
milling, grinding and metal turning. During all
operations, quality is assured by floor inspection.
Parts receive & final inspection before boxing and
shipping.

Die Casting Department

MDCC presently has 14 aluminum die cast machines
ranging from 400 to 800 -ton capacity, and ¥Z= zinc
cast machines ranging from 150 to 600 toh capacity.

Robots are used on four aluminum and four zine
machines. However, use of robots (extractors) is

-rre
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BACKGROUND

" o The Milwaukee Die Casting Company, Inc. (MDCC), a

Delaware corporation with facilitles in Milvavkee,
Wisconsin, is owned by Fisher Controls Company, Inc,
of Marshalltown, fowa. MDCC, founded in Milwaukee,
Wisconsin in 1909, is a manufacturer of zinc and
aluminum die castinésa It was acquired by Fisher
Controls in 1975,

As of October 1981, MDCC had 96 employees. In 1980,
sales of the company were approximately $9 million
and over the past years the company has demonstrated
very good sales growth and profit performance.

The major market of MDCC is the process controls
industry. The company also serves the electrical
equipment, appliance and internsal combustion engine
markets,

MDCC's customers are locateé primariiy in four
geographical regions of the United States, East North
Central, West North Central, West South Central and
South Atlantic.

DESCRIPTION OF THE OPERATIONS

1. Manufacturing Process

o,

o Die casting operations begin with raw materials in

the form of ingots which are melted in a breakdown

@ﬁ{: 1:*-!‘-!
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CONFIDENTIA.
INITIAL CONTACT DOCUMENT

SALE OF MILWAUKEE DIE CASTING COMPANY, INC.

Fisher Controls Company, Inc. is offering for sale its
subsidiary, Milwaukee Die Casting Company, located in
Milweukee, Wisconsin. This document has been prepared by
Fisher Controls from internal information and sources believed
to be reliable. No express or implied representation or
warranty with respect to such information is implied.

This document is intended for your use only. Upon
recelpt and ascceptance of this document, it should not be
reproduced or used for any purpose other than as stated, nor
shall it be transmitted o1 discussed with other persons
without the prior written comsent of Fisher Controls..

Fisher Controls and you shall not be committed or
obligated in any way unless and until a written agreement is
executed by our respective duly authorized officers pursuvant
and subject to approval of cur respective boards of -
directors.

o

Fisher Controls Company, Inc.

(L HERYE!
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J. L. Simmons
April 12, 1983
Page Three

fact question, I believe it is essential that Fisher include &
statenent such as X have set forth above with its tax return in
complying with the request to file on the basis of the intent of
the parties. Having fully discussed the facts in its return, how-
ever, Fisher should have no further concern.

. I earlier mentioned the recent legislative changes with re-

gard to penalties. The reason for my observation is the clear
underlying theery which permeates all of the new xules. The.

Internal Revenue Service is interested in full disclosure in. the
tax returns so that it can make its. own determination with regard
to tax liability. This is exactly what I am attempting to accom-
plish. The Internal Revenue Service will have the facts before
it in both returns and can make its own decision as to whether it
wishes to quéstion the date of the transaction for economic and
tax purposes.

I agree that effective arquments can be made on both sides
of the fact issue.. For this reason an inconsistent position
taken by Fisher in its tax return would probably result in liti-

gation being decided in favor of the Internal Revenue Service.
The fact that Fisher filed its return inconsistently would be a
fact added to the evidence which would probably tip the scale
in favor of ‘the Internal Revenue Service._ I can see no:reason
for: Fisher taklng that positien given the fact that all it is
requested to do is file its return consistent with ‘the buyer's
return, making full dxsclosure of the facts.

'
§

Obtaining an outside opinion will not solve the problem.
1f you ask three different firms, you may get three different
answers. The correct solution is to disclose all of the facts
+o the Internsl Revenue Service and let it decide if it wishes
to question the worrectness of the tax returns,

If you feel that further discussxcn would help in reaching
a decision, I suggest a prompt meeting between my clients and me
and Fisher corporate,tax and legal personnel.

ve:y truly you:s,

ROBERT E. GLRSER

. 08072

REG/gin

cc: George Slyman
Robert Auver
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J. L. Simmons
April 12, 1983
Page Two

0N
0

7. Fisher agreed to ceoperate in obtaining the tax benefits
intended by the parties (Sectiens 9 and 12 of the agreement).

8. Fisher is being requested to cooperate by filing xts
tax return on the basis intended by the parties as the ecouimzc
and tax consequence of the transaction.

L R i

9. Regs. Section 1.1502-78(a}. requires that the claim for
refund be filed by the company which left the group.

0. My advice to my client and its request to Fisher is
that the returns be filed clearly setting forth the fact$ as they
ex;gt. The statement to be filed with the Fisher return might
read: : '

=
*

Milwaukee Die Casting Company was eliminated from the

consolidated group at December 26, 1981 as the résult of

.a sale of all of the stock of Milwaukee Die Casting Com~. . -
pany by parent pursuant to an ‘agreement executed February
23, 1982 and effective as of the 'énd of business on Decem-
ber 26, 1981 at which time the burdens and benefits of
ownership were fransferred to the buyer. Since December
26, 1981, Milwaukee Die Casting Company has been: operating
at a loss for Federal tax purposes, Tax yeturns for Mil-
waukee Die Casting Company for periods subseguent to Decem-

_ ber 26, 1981 wzll be f£iled by its new owner.

!
1
I

It is my understandinq that Fisher is zesisting the reguest
to file the retutns in accordance with the agreement of the parties
because of disagreement concerning the sinswer to the fact. question
as to vhén the sale occurred for tax purposes. If a dispute arises

. over .this fact gquestion, the proper parties to resolve it are the
Internal Revenue Service and the buyer, I suggest that Fisher
should not take the position of the Internal Revenue Service on
that'fact question. .

What is a concern of Fisher is whether it has properly filed
its tax returns. The merits of the fact question as ¢o when the
sale occurred for Federal tax purposes has a bearing upon that
issue. @iven Fisher's apparent concern about the answer to the

00C7i1
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Director, Tax \
Fisher Controls Intermatidnal, Inc.
7711 Bonhomme Avenue

P. O, Box 14755 _

St. Louis, Missouri 63178

Dear Mr. Simmons:

The following appears to be the situation: e

l. The economics underiyiﬁg-the negotiation which led ¢to
the purchase were based upon a transfer of the business for both
economic and tax purposes at the end of 1981.

2. The parties agree that the transfex was effective as of
the end of 1981 and that the burdens and benefits of ownership
were transferred at that date.

3. The adgreement was executed on February 23 and the clos-
ing was effected on that date.

4. The question as €0 when a sale is consummated for tax
purposes is a practical one to be decided by weighing all of the
various factors, Barton Theatre Co. v. Commissioner, B83-1 USTC
§9226; Maher v. Commissioner, 55 TC 441 (1970}, modified 72-2
USTC 29728,

5. There is disagreement between us concerning the factual
gquestion which is whether the sale occurred for economic and tax
purposes on becember 26, 1981 or February 23, 1982.

6. T agree that the Service will xule on a completed trans-

action if the request is filed prior to the filing of a tax return

reflecting the transaction, Regs. Section 601.201(b) {1} but the
Service will not issue rulings on fact quest;cns, Regs. Section
601.201(d} (2). The issue upon which we disagree is a fact ques=-
tion.

ULy

KNEPPER WHITE ARTER & HADDEN

— -
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December 23, 1981

Dennis J. Gupeen, Esqg.
Fisher Centyols International, I
5t. Louis, Missouri 63178

Dear Mr. Green:

Puring our conversation last week when you were in Londcn,
I indicated that the land did not have to be transferred prior
to the end of the year., Upon further review I note that an
election will be made vhich will retroactively eliminate the
s0ld corporation from your consolidated return as of December 131,
1981. This would mean that sny transfer of the land sulisequent
to that date would not be within the protection of the consoli-
dated return rules, For this reason the transfer from the sub-
sidiary to the parent must be made prior to the end of the year.

In this regard there is a guestion which has been raised
by the Internal Revenue Service concerning gein to a corporation
upon payment of a dividend with property. If the dividend is
declared in the form of a dollar amount, the service has claimed
that payment of that dividend in kind constitutes a sale of the
property used to pay the dividend. fThis problem c¢an be solved

~ by declaring the dividend in the form of the actunl property to

be transferred.

Very truly yours,

Robert E. Glaser

REG/mei
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¥r, George Slyman
Fage Two
pecember 14, 1981

Fisher. As we dlscussed, appropriate assurances regarding
employment, benefit plan malntenance and other such employee
relation matters are vital to the continued success of
Milwaukee. He‘araAprgggreﬁ-tﬂ Join with you in explaining the
trangaction to the employees at an esrly date following approval
by our Board. :

As I indicated in our telephone conversation, while the matter
is with our Board, we are willing to continue our negotiations
with a view to reaching a definitive agreement. As we are both
anxious to resolve this matter within the above time frame, we
will receive your appraisers, suditors and zdvisers at Milwaukee
and will cooperate with them in completion of their examination.

As drafts of proposed.agreements are ready for our review, the
most expeditious course of action is to send them directly to
the attention. of Dennis. In this regard, I have been involved
in transactions where the proposed representations and covenants
have becone so extensive that the cloaing is delayed while the
lawyers debate igsues of little practical significance. I hope
the drafts appropriately address this aspect in light of your
desire to close effective December 31.

Needless to say, both Dennis and Jim are available for

consultation by phone and the provisions of our lecter dated
October 15, 1981 are still in full force and effect.

Vexry truly yours,

SRP/mg

cc: MeESTE.:S 'ﬂf’;; Green
J. G« LeBloch
GG s . H‘t‘ct“l

#DE¢ 000370
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FEl Bankamme Avenue
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i & R.Pylipow
Vim Persidea
Fissarn oo Adonunonss

l ' December 14, 1981

Mr. George Slyman
Chairman of the Board
Accurate Die Casting Company

3089 East 80th Street
Clevéland, Chio, 44104

Dear Mr. Slywan:

As discussed on Friday, I reviewed with our President the terms
- of your proposal ta;siﬁ3l¢aﬂ¢buﬁlyfEutchaset.#efsonallri the
land and buildings presencly owned by Milwaukee Die Casting
Company (Milwaukee) and to have your children acquire the stock
in such company for §4.35 million’ In the aggregate in cash upon
. closing. He In turn has requested of our Board of Directors
authority to sell Milwatkee for $4.5 willion cash.

you, I do wish to restate that while Jim LeBloch is not aware of
any adverse tax consequences to you, ha obviously is not  aware
of your personal situation and you must rely onm your owm tax
advisers in this regard.

As Milwaukee 1s a sevond tler subsidiary, conveyance of the real

property would be by good and sufficient special warranty deeds
from Fisher Controls Company, Inc., our principal U. S. _
subsidiary, vhich holda the investment in Milwaukee Die Casting

Company.

_With respaé¢t to, the fourth point id your proposal, I understand
that this weana & closing by Janvary 30, 1982, retrdactively
effaceive to Décembey 31, 1981 will suffice for your purposes.

Qur acceptance of the Accu:aﬁé‘ﬂié Casting Company's offer is
contingent upon the approval of our Boaid of Directors and the
negotiation and execution of formal agreements acceptable.te.

HDC  0QD38%

Fisher Conz~ Cargeresin of Delyware
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THE ACCURA

308% EAST BOtH STREEY 4

December 10, 1981

Mr. Stanley Pylipow

Fisher Controls

7711 Banhnmme Avenue

St. Louis, Missouri 63178 =

Dear Mr. Pylipow:

On Decerber 8, 1981, we discussed a proposed sale by you of all of the

stock and assets of Milveaukee Die Casting (Milvaukee), It is my understand-
ing that Milwaukee is a vholly owned second tier subsidiary ¢f your' ecmpeny,
tiling congsolidated federal ipcome tax returns with your company,

Preliminary review by my sttorney and Jim LeRloch indicates that the
proposal which we discussed on December 8th cen be implemented without

adverse tax consequences to the seller or the buyer. . e -

The general outline of the proposed agreement is as follows:

1. The total purchase price will be $4.5 million payable in cash upon the
closing pursuant to a stock purchase agreement and a real egtste pur-
chase agreement containing the ususl representations, varranties and
protections for each of the parties;

2. Your company will arrange to acquire title to the real property vwhich
will be sold in one transaction;

3. The stock of Milwaukee will be sold in a separate transaction; and

L. The closing will be effective December 31, 19Bl at the close of business.
If the asbove is sn accurate deseription of our discussions to date aﬁd you
are willing to continue negotiations, pléase advise and T will arrange to
have drafts of proposed agreements prépared.

Very truly yours,

THE ACCURATE DIE CASTING COMPARNY

George J 8

Chalrman of the Board

MpOOi03s
< DEFENDANT'S
EXHIBIT
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Fe - Visit to Milwaukee
Die Casting Company ' -4 -

November 20, 1981

Bzsed on this purchase amount, I believe we could recover our purchase
priee in at least ten years and if operated efficiently it would or could be
sooner than this.

Respectfully,

R. E. Auer

REA:ed

MDO00330
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Re- Visit to Milwaukee
Die Casting Company -3~ Hovember 20, 1981

an item in the purchese agreement should cover ccntinua;ce of this reletionship
of sales with Fisher. The custoner base seems very small im relation to our
operations, due mainly I beljeve to the lack of a ssles force. This should be
vorked on immediately._

Employees seem very knowledgeshble about their respective areas of duties
85 well &s the company and E?Siness. They have epproximately 95 employees with
25 being in the exempt and non-exempt area.. Effective 11/25/81 approximately
15-16 more employees will be leid off. Their highest employment level was
sround 180 to 190 vwhich oeccurred in 1980. Their compensat{pn is above dverage
Tor 6ur:ihdustry, but I believe it has been yarrapted baseéiou their profit
generated. : . . ' . Et__

Eqnipmenf - overall their egquipment is relatively new in coSfarison to ours
&nd looks to have been maintained in very good eoﬁdition.: The company has spent
an aversge of $311,000 per yesr for capital eguipment. .

Accounting - their acécunting staff is 1imi§eﬂ, tut have s Tinancisl menager
that i5 very knowledgeable. They use an IBM-System 32 (leaéed) and their cost
accouﬁting is process gosts, using stendard cost basis. They cannot generate
actusl cost per job as is but do bave standard cost per job. They lost their
programuer ebout one yYear 8go and rely on outside services in this erea. Not
everything is documented. &his could be corrected elong with our enticipated
changes in our data processing ares.

In summarf, I believe t£is operation vould be a very good addition for our

operation and feel if {t could be purchesed in the are of $3.5 to $L.% million

ve would benefit greatly from it.

MDO00IBI
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" Re -~ Visit to Milvaukee

Die Casting Company -2 - November 20, 1981
StOCk -.'i.qunaoo---u-_--.- $ 1
Capital in excess of par. 2,038
$2,039

Retained earnings —'Beg.. $3,059
Dividend .......c.000u0se. 2,300

$ 159
Current Earnings ««--.. . 366 1,125
Net Worth reeseesseonss $3.16L -

Cash on hand hes been depleted by this dividend but there still is approxi~
mgtely $595,000 én hand st 10/2k/Bl vith an estimate of $1§p,000 to $800,000 at
the year gpﬁ. Trade payables and sccruals amount to approxémately $561,000
vith no known unrecorded items, except a provision to bg'maée;in November of
$60,000 for dispogal of PCB Chemical on hand. fﬁis isg ata$500 pef bargei‘tc
hafe it burned. ;

The equipment has heen ipspected for contam&natiqn frém the FCB Chemicals
gnd will have & final one done in December., If we should acquire this Company,
one of thé covenants should cover el liebilities in regards to this PCB problem
i.e. hold us harmless fromany % 81l possible existing or future liebility that
may arise from this.

Trade receivable amount to approximately $710,000 of vhich spproximately
$1L1,000 is due from Fisher‘Cantrol, and they are in e fairly good current
copditicn. One point I would like to bring ¢ut at this time-is that I.don‘t'
knov if sales to Fisher has been in anyway made st inflated ‘amwounts. This,
of course, if done, would obviOQSIy make the profitability of this company look

exceedingly good.~ This most likely wasn't done, but it should be checked ocut

very carefully since tbey eccount for 30 to 40f of this company's sales. Also

ML,O0038S
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REPORT RE - VISIT 10 MILVAUKEE DIE CASTING COMPANY

ON_NOVEMBER 17 E 18, 1981

This company, I believe, is e very vell mainteined snd rum operation.
Tt hss been & very profiteble mnd gon'd cash geperating operation.

During the six plus ;ears that Fisher hes ovned this operation, only
records available to us, it has averaged an annual sale volume of $6,780,000
vith its bhighest sales reaching $B,70%,000 in 1980 &nd the lovest volume
being in the first year of ovnership of $3;969,000. The compeny bas generated

during this'period' the folloving:

Averaée Cperations “  Ten Months
Through 12/31/80 Ended 10/2L/81
SBles .i.ieieiinn.. e . $6,786  100.0% $5,932  100.0% -
1 T S e =1L IR | Y - h..,.?25 9.7 L
G. M. iiiaviaas e ruanes $1,521 22,43 . $1,207 20.3%
S.G. 8 A ..., fheeiaraens” 571 - 8.k - 517 8.7
Income Before Taxes ..vavns $ osp 14.0% .‘.-$ © 650 11.6%
Net INCOEE  «osneneenennn . $ s08  1.5% '$ 6 6.2% !

The company expects its November, 1981 operations to be very profitsbdle,
due meinly to its physicsal inventcu_-y adjustment being recoried in this month
vhich amounts to approximately $185,000 pick-up. Decenber 15 expected 16 be
their vorst m.onth since ﬂvpership. They ¥ill be closed one week in November and
possibly two veeks in December. Anticipated sales for year 1981 eround 6.5 to
6.7 million and profit before taxes at around IO o 119 of sales.

The vet book 'u;alue of this company at the end of lest yeer was $5,098,000
but in September of 1981 they declared & cash dividend and paid sa.éoo,ooo to

the parent. The current book value es of October 2k, 1981 is as follovs:

Mno0O3L
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MILWAUKEE DIE CASTING COMPANY, INC.
ADDITIONAL INTERIOR SAMPLING
AND INTERIOR CLEANUP STRATEGY AND COST ESTIMATE REPORT

EXECUTIVE SUMMARY

On June 19, 1992, Milwaukee Die Casting Company, Inc, (MDC) retained RUST
Environment & Infrastructure (formerly SEC Donohue, Inc.) to prepare a Samphng and

Analysis Work Plan and 1o conduct a sampling and analysis program for the MDC facility -

located in Milwaukee, Wisconsin, The purpose of the sampling and analysis was 1o develop
information regarding the extent and degree of contamination at the facility. : Although the
pritmary concern was PCB contamination, analysis for other contaminants (volatile and semi-

volatile orpanics, metals, and cvanide) was performed on selected samples 10 accouni for the
oils, TCE, and cvanide used at this site,

Approximately 80 samples were collecied at MDC during the perjod of July 9, 1992, through
July 16,1992, Analvtical results indicate widespread PCB distribution throughow the inside
of the building (including the tunnels and seu.ers) 'PCB levels vary from nondetect levels
to the percentage range. Cyanide was detecied in the Tool Room wood floor sample at
197 mg/ke. Volatile organics (chlorinated and nonchlorinated) and semi-volatile organics
were detected in two sewer sludge samples. Metals were detected in the two sewer sludge
samples a1 levels that indicate the potential for exh_ibiting' a characterisiic of RCRA
hazardous waste. Following a review of this information, it was determined that additional

samphno and analysis was necessary to develop remedial action aliernatives and cost
estimates.

As verbally requested by MDC, RUST Environment & Infrastructure (RUST E&I)
submitted a proposal dated September 25, 1992, for additional sampling of the intetior of
the building and preparation of a strategy and cost estimate for the cleanup of the interior

of the building. The additional sampling was performed on January 12, 1993, and consisted
of obtaining six cores of the concrete floor and two liquid samples from the Die Cast
Deparument wastewater storage 1ank.

The six core sample results indicaie PCB: conmamination at depth in the floor of the east half
of the MDC building and primarily surficial contarnination of the floor in the majority of
the west half of the building. The two liquid sample results verified the presence of PCB
in the liquid stored in the Die Cast Department wastewater storage tank.

This document presents two cleanup strategies and cost estimates for the interior of the
building. As requesmd by MDC, one aitempts to minimize cleanup costs while the other
atiempts to minimize the amount of residual PCB remaining on-site. Surface cleaning ali
porous (concrete and concrete block)and impervious (metal and glass) surfaces and sealing
porous surfaces comprise the primary components of the minimal cost alternative. Surface

ES-1




ADDITIONAL INTERIOR SAMPLING
AND INTERIOR CLEANUP STRATEGY AND
COST ESTIMATE REPORT

Milwaukee Die Casting Company, Inc.
Milwaukee, Wisconsin
March 1993

RUST Environment & Infrastruciure
4738 North 40th Street
Shebovgan, W1 53083

Project No. 19916
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ambiep; air saﬁples in the plant were in-
compliance with 0SHA standards?

Yes, and noise,

And they checked-the noigse levels to be sure
they complied with OSHA standards?

For environmental, but they also did safety
walkthroughs. s

They also did safety walkthroughs?

Yeah.

Before Milwaukee Die Casting Company, before
their stock was acquired by Fisher, did
Milwaukee Die Casting Company hire outside
consultants to do that work?

The insurance company did.

Insurance company did that work?

Yeah.

Did Milwaukee Die Casting ever have qualified
personnel who were able to do the air samples
that yéu described?

No.

Did Milwaukee Die Casting Company eQer have the
qualified personnel to do .the noise sampling
that you described?

No.

So somebody other than an employee of the

HALMA~JILEK REPORTING, INC. (414) 271-4466
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iooked at the contract, and this was signed by
the president --
Right. |
-- of Milwaukee Die Casting Company?
Oh, no. It was signed by --
Mr. Solly?
Oh, Solly, yeah.
And he signed it as the president and director
of Milwaukee Die Casting Company?
But he was never here. He was never in
Milwaukee.
But he was the president of Milwaukee Die
Casting Company?
Evidently. I didn‘t know that, though.
Wasn’t signed by Monsanto, was it?
I don‘t remember what it said.

MR. CARUSO: I’1l stipulate to who
it’s ﬁigned by. It’s signed by Mr. Solly.

THE WITNESS: When I seen Solly on
there, I was ama#ed, but ==
RUNNING:
I just want to be clear, though. The only
involvement that Monsanto had in the operations
of the plant from an environmental standpoint

was they took air samples to make sure that

HALMA-JILER REPORTING, INC. (414} 271-4466
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Okay. I just want to be clear on this. Who
prepaxed your permit applications, for example,
for your WPDS permit?

Donohue. |

Okay. Now, did Monsanto arrange for Donchue to
do that work =--

No.

-= or did you arrange for this?

I did.

When inspectors would come to the plant, who
would talk to them?

I would.

Diq you have any other ﬁermits to operate the
plant, other than your Wisconsin -- your
Wisconsin pollutant discharge elimination system
permit, otherwise known &s WPDS? |

Yegh. I don't think of any others.

Okay. Are you aware of any permit application
for the plant that Monsanto filled out instead
of Milwaukee Die Casting?

No.

So just to be c¢lear, the only involvement that
Monsanto had --

Except the hﬁrninq of that stuff, that’s all.

All right. And for that, lsn’t it tzue we’ve

HALMA-JILEK REPORTING, IRC. (414) 271-4466
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spend too much money on this stuff, and then
that one day Dennis Blanchard caught up with
him, and that was the end of that, and he says,
I will no longer ==

Right -~

<= I don‘t want no part of this no more. You
take care of it. And at that time I said to
him, if I‘m taking care of it, I'm going to have
no limits. He said, whatever it takes,.do it.
And then did he advise Fisher or Mr. Blanchard
that you were spending the money in these areas?
I don‘t know what John did. John probably wrote
him back and told him this was going to be taken
care of now, you know. I don‘t know ex;ctly

what John said to him.

L

(A brief recess was taken.)
CARUSO:
You saw some documents in the first part of your
deposition with Mr. Running concerning the 1975
complaint from the Wisconsin Regulators about
the sewer; do you remember that?
Yes, yes. '
And your testimony is that the problem was
solved by sealing the sewer, right?

Right. That‘s what we did.

HALMA-JILEK REPORTING, INC. (414} 271-4466
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g 1 it was very nasty.

% D 2 What was the subject of that --

& ' 3 A It was a safety report from the insurance

i [] 4 company which went =~ A copy went to us and one
J 5 went to Fisher.

3“ [] 6 Q Could you give me an example of a specific

ﬂ [J 7 situation where Mr. Wheeler’s prior decision not
3 ‘ B .tD spend the money was reversed by Fisher, and

3 [] 9 the money was spent and the safety was improved?
3 10 a Well, after he got that letter from Dennis

5 [] 11 Blanchard, he took the thing and he gave it to

E 12+ me, and he said I want no more part of it. You
g [}‘ 13 do what you have to do, and I don’'t want to see
3 []2 14 ‘the stuff anywhere.

g 15 Q Could you state for the court reporter what

i I] 16 exhibit you were looking at?

i _ 17 A Thié isn’t cne. This was from the service

% j 18 company, but it looked like this. e

{5 ] 19 Q Could you give me an example of a specific

ﬁ 20 safety habit, whether it was a guard or anything
ﬁ [~ 21 else, that Fisher overruled Mr. Wheeler and

ﬁ - 22 directed ==

i ] 23 A Fisher never overruled. I mean they just told
é : 24 him what to do. He was the guy that said no;

j L 25 And for a long time, he just kept trying not to
0

|

| -

[] HALMA-JILEK REPORTING, INC. (414) 271-4466
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to --

Can you give me an example of a project that he
cancelled or vetoed? -
Well, there wae guards for the presses, which
were expensive, but he didn’t think we needed
them at this time. And there was a lot of
things like that, like die casting machines, it
was part of the OSHA to put guards on the
wachines. BAnd at that time he passed on all
this stuff, you know, anything you spent any
money on in safety -~ in the safety bueiness.
And did there come a time when Mr. Wheeler’s
decision was reversed --

Yes.

-- and thoee items were adopted or implemented?
Yes,

And that‘s because Fisher or Monsanto
intervened?

Fisher did. Dennig Blanchard. He’s =-- Dennis
Blanchard is the guy that got one of these
reports that you had here, got this stuff, only
it was from the insurance company. And in the
margin hére-he wrote, get your ase in gear and
don‘t screw around with this any longer, this is

long enough, what the hell are you doing? BAnd

HALMA-JILEK REPORTING, INC. (414) 271-4466
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The tools the -~

I never talked to Fisher about any capital
improvements or things like that.

Do you have any recollection of the subjects
that you talked toc Fisher about? |
Parts, design, tooling. That was my forte.
That‘’s ~--

Okay; .

I was -= Actually called on Fisher to sell them
jobs: And not so much in Marshalltown. Mostly
McKinley. McKinney was the billing customer for
Milwaukee Die Casting.

Did Fisher get competitive quotes on its parts?
Yes.

Did Fisher get better lead time than other
customers of Milwaukee 'Die?

I can’t say they did. But they complained about
it; that some other customers got better lead
time than them, so they ﬁere not but on the
totem pole in any way. |

Did you have conversations from time to time
with engineers at Fisher?

Yes.

And that’s when you talked about parts and

tooling?

HALMA-JILEK REPORTING, INC. (414) 271-4466
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bought the stuff and never used it, except the
sound meter I used. But I wasn‘t smart enough
to understand the rest of it. So that’s why
Monsanto came out and did it. They alsc did the
noise, too. Even though I spent four days, I
told them I don‘t understand it, you come out
and do it,
Now, you gave some testimony, 1 won‘t try and
restate it all, but if I understood it, the
substance of your testimony was that while.
Fisher was the owner of the stock of Milwaukee
Die Casting Company, that whatever was needed in
terms of capital improvements was provided?
Correct.
Is that a falir summary of what you said?
Let me say John Wheeler told me, he says
anything you want, I’ll buy it.
And he was referring to Fisher?
Yeah. And it‘s true, they did. .
So it was Fisher that decided the level of
capital items that could be purchased? .
'MR. RUNNING: Objection. Lack of
foundation. Lack of personal knowledge.
Mischaracterizes the witness’s testimeny.

THBE WITMESS: I don‘t know. All I

HALMA-JILEK REPORTING, INC. (élﬁ} 271=~4466
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| :
| [ ' 1 Q When you say writing, you’re going to the last
.‘ 2 two pages?
g? [ 3 A  The last -- Yeah. That’s all Maynard
! [ 4 Preubich’s. )
%} 5 That’s all Maynard’s handwriting?
;i [ 6 A Yeah.
E% _ 7 Q 2And the typed pages, who do you'think is
1; [] responsible for préparing'those typed.pages?
:‘ 9 A What does it say? What does it say? Oh, it
[] 10 doesn‘t, I quess there’s nobody’s signature on
I[]’ 11 it. More than likely, this was given to
12 Maynard, Maynard gave it to the secretary,; and
. []‘ 13 the secretary typed it, and -~
‘ 14 o] Did you see it ﬁefore it went back to Fisher?
[] 15 A Probably not. But I notice that when I look at
[: is it now, thé thinge I see in there, like the
| 17 Shamrock guns and the Liberty air samples, yes,
E 18 | that’e all true, because I bought them.
| 19 Q . What was the purpose of the Shamrock Engineering
{: 20 spray guns? -
21 ).} That was to reduce noise in the die cast.
[ 22 Q what is the purpose of the metrosonic DB306
E 23 metrologger (phonetic) -~
; 24 A That was to take sound readings. And the other
ﬁ [] 25 thing was a calibration to get air samples. We
D HALMA-JILEK REPORTING, INC. (414) 271-4466
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Right ==

-- Safety and Health Act compliance?

That’s basically why I was there, to comply with
CSHA regqulations.

So is it fair to say that you went to Monsanto
for training on OSHA compliance?

Well, in a long way, yeah. But basically it wae
certain items; to learn how to take air samples
and how to read them or how to take noise and
how to read it and --

And how long were you at Monsanto?

I think four days.

And who arranged for your visit to Monsanto?
Don’t know. w

Who fold -

Don‘t know. _

Well, how -~ Did somebody from Monsanto =-
Well, Wheeler must have told me, you know, you
got to go, and they want you to do that, and
ta-da. Sco okay, so I went.

Now, prior to Fisher’s acquisition of the common
stock, in all the years that Milwaukee Die had
been buying hydraulic fluids from Monsantc --
Um~hum.

-- had Monsanto ever provided assistance to

BALMA-JILEK REPORTING, INC. (414) 271-4466
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anybody at Fisher to get the approval?

I don‘t know.

You just don’t know one way or the other?
No. He’s my boss, and he says yes or no.

Was there an occasion when you went to the

- Monsanto plant in St, Louis, Missouri?

2

BY MR.

Yes.
When was that?

MR. RUNNING: Objection to the
vague reference to the Monsanto plént.

MR. CARUSO: Well, Monsanto, the
offices. And we’ll have him describe what it
was he did and what he saw while he was there.

MR. RUNNING: All right.

THE WITNESS: You know, I don‘t
know the date, but it was obviously sometime
arbund ‘77, '78, someplace in there, because
Fisher first owned us in ’75, so -- And what I
went there for was to learn to, you know, take
air samples and noise samples.

CARUSO:

Now, you gave some testimony in your deposition
about. OSHA compliance?

Yes.

That is the Occupational -~

HALMA-JILEK REPORTING, INC. (414) 271-4466
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-= vieited McKinney (phonetic) in Sherman,
Texas, and algo been involved in Marshalltown,
Iovwa,

Right.

Did he ever visit the Milwaukee Die Casting
plant?

Not to my knowledge.

pid anyone from Fisher Controls supervise
regulatory compliance at the Milwaukee Die
Casting plant?

No. Hobody from Fisher had anything to do with
this preject.

Okay. This project -- And then you were
pointing to the PCB control form?

Right. Everything that took place in trying te
clean up those PCBs and getting them below 50
parts per million, I don‘t recall anything from
Fisher. MNow, we did get a little help from
Monsanto.

Are you referring to Mr. Craddock providing you
the regulations?

Craddock and -- Well, I did talk to some people
there in Phocian Park I rememhei talking to, and
I don‘t remember what this was about, but I did

talk to more people at Monsanto than I did

HALMA-JILEK REPORTING, INC. (414) 271-4466
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take the water-glycol out of the machine and let
it sit and you skim off the top, you would -~
cogld put that water-glycel back in'aqain and
re -~ significantly reduce the number of PCBs in
the machine. BAnd if you kepﬁythat up, you could:
get it down to where it belongs.

Like some of the machines here,
they‘re getting down, and some are still up. I

imagine here the ones that are still up, they‘ve

.not been taken care of yet.

Hadn‘t been flushed yet?

No.

Who decided to hire Donohue to do this testing?
I did.

Did you make all the decisions concerning the
clean—up'prdcedures and who to hire and et
cetera?

Yeah. I would guess on this here project, that

was mine, yveah. #We had done work with Donshue
previously. It’s not like they were somebody
nevw.

Then the next exhibit you should have in front
of you is Exhibit 67?2

That’s =-- I Bee John Costello’s name. He must

have been trying to -- Yeah. Thig too, veah.

HALMA-JILEK REPORTING, INC. (414) 271-4466
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Okay. Were these PCB control procedures

followed during the cleanup?

Absolutely. That’s == Well, there isn‘t much

there, really. It’s just telling you how to

store those drums and what to mark on them and

how to record it. That‘s -= And how to

document it.

One last question. Did you prepare this control

procedure yourself?

Yes. Well, somebody typed it. I don‘t know how.

to type. '
{Exhibit Number 66 was marked.)

RUNRING:

The next exhibit that the court reporter marked

ie marked as Exhibit 66, dated September -« the

first page is September 24, 19807

Um-~hum.

The second page is another letter dated

September 22nd, 19680. The third page is a test

result sheet dated September 18, 1980, and the

third page appears to be an attachment to the

gecond page. And both letters are addressed to

you?'

Um~hum.

Did you receive these letters at or about the

HALMA-JILER REPORTING, INC. (414) 271-4466
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65.
65.

(Exhibit Number 65 was marked.)

BY MR. RUNNING:

o o O

>

A < - )

Mr. Suess, the court reperter has marked as
Exhibit 65 a September 10, 1980, Milwaukee Die
Casting memorandum entitled PCB control
procedure.

Um~hum,

Did you prepare this?

Yes.

And are these the written instructions that were
to be followed in -=-

Yeah.

~- in cleaning up the machinery?

Yeah, yeah. Well, this is it, isn't it? I did
see on here, though, that the following
information is being recorded and given to
myself or Maynard Preubich (phonetic), so it
looks like both of us were sort of working con
the recording of jit. |

What was Maynard Preubiech’s position in 198072
Industrial engineer. And he worked under me.
Do you know where he is now?

Last I know, he’s at home on the scuth =sids.

HALMA-JILEK REPORTING, INC. (414) 271-4466
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Was this a record that was prepared and
maintained -~

Right from the front of =-

-- by you in the ordinary course of your duties?
Yéah.

And as you -~

Actually, this whole cleanup was run by two
guys, and it was Bob Kostuch and Ken Worzslla.
They did all the work. They gave me all the
information, I had the information typed in.
They gave me all the samples. I sent the
samples out to the lab. The lab would then
report what the findings were. I would record
it or have it recorded.

What was Bob Kostuch’s position at the time?
Maintenance man.

De you know where he is now?

Right at the plant.

5till works there?

And so does Ken Worzalla.

And what was Ken Worzalla‘s position at the
time? '

Same thing, just a maintenance man. I think Ken
right now is =~ I think he‘s in charge of

maintenance, but I‘m not sure. Do you know?

HALMA-JILEK REPORTING, INC. (414) 271-4466
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guarantee.
Okay.

And I think the monies and so were -~ Marshall

and -~ No, not Marshall Ilsley, but the bank on .

Wisconsin Avenue, right by the river.

Okay.

I can’t think of the name of it.

Okay. Was the Milwaukee Die Casting pengion
plan, if you will, was it maintained separately
from that of Fisher Controls?

Yes.

Yeah.

It was no part of that.

Do you remember anything else about Mr. Boyd’s
visits to the plant, other than what you’ve told
me already?

No, not =--

Did you ever receive any written instructions
from Mr. Boyd --

No.

-= about how to run the plant?

No.

Referring to Exhibit 12, which the court
reporter‘s already marked, which is the July 17,

1975 -~

HALMA-JILEK REPORTING, INC. (414) 271-4466
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37
release of PCR’'S onto the premises?
No, I have only been in the building one time,
in the factory.
And I take it you have no knowledge of Fisher's
"failure and/or refisal" to remedy its release
of PCB‘s into the environment on the premises?
No.,
I take it you have no knowledge of the costs
incurred in responding to Fisher;s release of
PCB's onto the environment or the premises?
No.
1 take it you have no knowledge of Fisher’sg
performance of its obligatiéns under Section 14
of the purchase agreement dated February 23,
19827 ‘
1 have no knowledge of that, either.
Okay. Do you have any knowledge that is
relevant to the subject matter of this action
thét you haven’t told us about?
No, I'm sorry, I don‘t. I can’'t help anybody.
I'm just a mom,
MR. ASH: I think you can maybe.
MR. RUNNING: I’d like to make one
comment on the record, since I don‘t have a

cover letter to give Carmen. I am handing him

HALMA-JILEK REPORTING, INC. - (414) 271-4466
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I don't have any.
What knowledge do you have of the costs that
will have to be incurred to remedy what you
contend to be a PCB problem at the MDC plant?
I don‘t know what it would cost. I have no
idea.
Ckay. I'm goihg to quote your attorﬁey's words
on ancther topic here. W%what knowledge, if any,
do you have with respect, to I'm going to use
your atthney's.words now, the plaintiffs’
discovery of the truth regarding the remaining
PCB contamination on the premises?
You have to say that over again.
What knowledge, if any, do you have about the

plaintiffs’, that’s you and your husband and

your family and their companies, what knowledge

do you have with respect to the plaintiffs’
discovery of the truth regarding the remaining
PCB contamination on the premises?

I don't have any knowledge of what all this is.
I take it you have no knowledge of the
condition of the premises while it was owned by
Fisher?

No.

And you have no knowledge of Fisher's alleged

HALMA-JILEK REPORTING, INC. - (414) 271-4466
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MILWAUKEE DIE CASTING COMPANY,
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No. It’s in the same -- in an attached
. building, but a different huilding.

And the building isn’t in proximity to your
residence, isg ig?

About five miles, seven miles.

How many people are employed by Slyman
Industries in Medina, Ohio?

I‘'m not sure.

Is anyone empleoyed on a full-time basis there?
I don't know.

Can you name any of the officers of Slyman
Industries other than Peter?

I don’t know of any other officers.

And you have already testified you don‘t know
who the'directors are?

I.don’t. no.

What are the physical assets of R. 0. Schulz
Company?

Pardon?

What are the physical assets of R. O. Schulz
Company? You said it was one of the
wholly-owned subsidiaries of Slyman
Industries.

What are you talking about by the "physical

assets?"

HALMA-JILEK REPORTING, INC. (414) 271-4466
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time?
They used to be at least guarteriy and at one
time monthly over the years.
Were minutes of meetings maintained?
Yes.
And who has possession of those minutes?
They’re in our corporate office. I don’'t know
whether Jim Richter has them or who has actual
possession of them.
Where are the corporate offices of Slyman
Industries maintained?
There's a corporate office in Medina and thére
is alsc a corporate office in Chicago at
Schulz, and I don‘t know exactly where the
books and records of Slyman are kept, whether
they’'re at Medina or Sahulz.
Is it an office building in Medina where its
corporate offices are located?
Yes.
Is there any other occupant of that space?
Other than Slyman Industries?
Yes.
No.
For example, does Permold share the same office

space?

HALMA-JILEK REPORTING, INC. (414} 271-4466
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Could you describe those loans?

I don‘t recall. 1It's been a long time. I know

at one time or another I had loans from them,
Do you remember phe aggregate amount of those
lﬁans?

No.

Can you tell me with any degree of precision
what the amount of those loans was?

No.

Can you recall a ?zan in excess of $300,0007
No. I'm not saying I don’'t have it.

To your knowledge, has Milwaukee Die Casting
ever paid any dividends to Slyman Industries?
They may have. I don‘t recall.

Who would know that?

We can go through the books and records. Our
accountants would.

Who is the treasurer of Slyman Industries?

I don't recall.

How often does the board of directors of Slyman
Industries meet?

To date?

Yes.

I don't recall,

Do you recall the frequency of meetings at any

HALMA-JILEK REPORTING, INC. (414) 271-4466
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the voting shares through the trust other than
George the III?
I don't recall.
Who set up this trust arrangement?
I believe our attorney, Tom Espere.
Which firm is he with or is he in-house?
No, he’s with Novy, Salem, BEspere {phonetic) .
There is seven or ejght of them. He's in
Cleveland.
Have you ever received any salary from
Milwaukee Die Casting?
I don‘t believe so.
Have you ever received any consulting fees from
Milwaukee Die Casting?
I don’t believe so.
Have you ever received any other form of
compensation of any type from Milwaukee Die
Casting?
I don’t believe so.
Have you received any dividends from Milwaukee
Die Casting?
No.
Have you received any loans from Milwaukee Die
Casting?

I believe I have, yes.

HALMA-JILEK REPORTING, INC. (414) 271-4466
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I believe wy son, George.
George the III?
Right.
Do you exert any controlling influence either
through the trust or otherwige?
You're talking about today?
Let’s first deal with today.
Yes. No, I don‘t.
What about prior to today? Did you observe any
control through the trust or otherwise?
At one time I was chairman of the board.

But as chairman of the board did you have -- I
guess what I'm asking is dig you have any
authority to control the voting shares as you
termed them of the company either through the
trust or otherwise?

I have never contreolled the trust, so I have
never had control of the shares. So when the
trust was put in effect, I don’t recall what
year, I have had no control, if that's the
question you’re asking.

Has George the III always been the sole trustee
of the trust?

I don't recall.

- Do you recall anyone else exercising control of

HALMA-JILEK REPORTING, INC. {414} 271-4466
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correct?
I believe that's correct.
Prior to February 23, 1982, was the
distribution of the common shares of Slyman
Industries as you have just indicated or was
there a different distribution?
As far as I recall, there was only one
digtribution and it was done at that time and
it‘s always been the same. The distribution of
the shareg has never changed, to my Knowledge.
Is there any legal agreement in place that
affects the control of Slyman Industries such
that you or your wife would have control over
the affairs of the company, even though you

don‘t have majority interest in the shares?

There's -a trust that has the voting shares, and

I don't recall what year that was put into
effect, but there's a trust that controls the
voting shares and my wife and I -~ I believe we
have all the voting shares, but ours are in a
crust.

So all voting shares in Slyman Industries are
controlled by a trust?

Yes.

Who is the trustee?

HALMA-JILEK REPORTING, INC. (414} 271-4464
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Slyman. They're all Slyman.

Is Annmarie Slyman, what is her percentage

ownership of Slyman Industries?

24 and one-half percent,

Greg Slyman, what isg his percentage?

24 and one-half percent.

I'm detecting a pattern. &and if I were to

. guess that Peter Slyman had 24 and one-half --

You would be 100-percent right, Terry and I
have one percent each, wmy wife.

How 16ng has this distribution of the commcn
stock of Slyman Industries been in effect?
Since the inception. Sometime in late-'81.
What was the name of Slyman Industries -- What
was the prior name of Slyman Industries?

I don’t recall. |

As you tecall, you were at Mr. Glaser's
deposition and he testified that it was a
holding company that had -- for whose shares
had not yet been issued but it wasn't in
existence before the end of 1981.

It was Pentigo Gas or something like that. 1t
don't recall,

Then its name was changed sometime prior to

February 23, 1982 to Slyman Industries; is that

HALMA-JILEK REPORTING, INC. {414) 271-4466
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i Q What are the names of your four children in

2 addition to Peter and Greg?

3 A George.

4 Q Is that George the III?

5 A George J. the III, right, and Annmarié. That ‘g
& | _ one word.

7 0 Is George J, the III Slyman involved in the

8 ' business of Milwaukee Die Casting Cempany?

] A The day-to-day operatibn of it? Is that what
10 you mean?
11 Q I'm sorxry?
1z A The day-to-day operation of the company? Is
13 that what you’re asking?

14 Q In any respect, either day-to-day or some other
i5 basis.

16 A He may be involved through the board. TI‘m not
17 sure.

18 o] He may be on the board of directors?
19 A  He may be. I don’t know who the board of

20 directors are right now.

21 Q@  What percentage of the common shares of Slyman
22 Industries does George the IIT own?

23 A 24 and one-half percent.
24 Q 24 and one-half percent. And is Annmarie --
25 what’'s her last name?

-HALMA-JILEK REPORTING, INC. (414) 271-4466
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last name?

MR. GREG SLYMAN: Healy,

THE WITNESS: Dan Healy. I believe

he is. I‘m not sure.

BY MR. RUNNING:

Q

a3

bend

And he's the general manager, you said?

Yes, I helieve he is.

Who are the current members of the board or
directors of Milwaukee Die Casting Company?
I can‘t tell you. I don’'t know.

Are you one of them?

AT

No.

Any of your family members on the board of
directors?

I imagine they are.

Does your family own a controlling interest in
Milwaukee Die Casting Company?

They own Slyman Industries which has a
controlling interest in'MilwauKee Die Casting
Company, yes.

Does Slyman Industries own all the stocrk of
Milwaukee Die Casting Company?

I believe so.

Who owns the common stock of Slyman Industries?

My four children, myself and my wife.

HALMA-JILEK REPORTING, INC. (414) 271-4466




2 3 O

3 =2 [ 3

10

11

12

13

14

15
16
17
18
19
20
21
22
23

24

25

0

Lo S * R o B R

understand you understoed it and you were able
to give a full and complete answer., That's
agreeabla?

That'’s agreeable,

What is your current residential address, Mr.
Slyman?
I
)

-Do'you hold any business titles or positions?
Presenﬁly, no, I don't.

Presently no. What was the business title or
position that you held?

Chairman of the board of Slyman Industries.
When d4id your affiliation with Slyman
Industriés end?

1 stepped down as chairman in August of 1992.
Is Slyman Industries still in existence?

Yas, it is.

Who's the current chairman of the hoar&?
Peter Slyman, my son.

Is Peter with us today or is this Greg?

This is Greg.

I'm sorry. Peter is chairman. What's his full

name?

Beter J, Slyman,
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I don’t remember talking about it. I just sent it to him
through the mail and said you ought to call this guy and have
him in.

Do you know if Mr. Kruse ever did that?

Wo, he never did.

Was the decision as to who was going to be the General
Manager, was that going to be something Mr, Kruse was geing
to make?

Well, a general manager probably would be Kruse and probably
his boes, Teegarden. They would probably both get involved
in that decision. -

Now, Mr. Running asked you about what you did in the six or
eight months you were there, and one of the things you
mentioned in answering his question was when you first got
there business was low?

Uh~huh.,

Were-- Did you-- Let me put it this way. When you left
there had that turned around?

Oh, I don‘t recall. Some. Some as I recall but not-- In
terms of volume. In termg of coa£ conﬁrol and that sort of
thing, we made money throughout that period. It was a
profitable operation when I came there., We maintained
profitability. I don’t remember if we did better or not as
well, but we maintained profitability through that period of

time. But John Wheeler, again the prior GM, had some

ALIS A. PIASECKI, CSR, RPR (715)356-3168
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General Manager at Milwaukee Die?

That is right.

Do you know, was an accounting adjustment made so that
Milwaukee Die Casting would compensate Fisher for your
services?

I think that‘a right, yes.

Now, while you were the temporary General Manager at
Milwaukee Die did any potential customers come through to

inspect the plant? I am sorry, I said potential customers.

I meant--strike that. While you were the temporary General

Manager of Milwaukee Die Casting Company, did any potential
buyers or their representatives -come through the plant?
Yes, uh-huh.

Did any representatives of George Slyman or George Slyman
himself come thfoqgh the plant? '

Yés;

Do you recall Mr. Slyman himself coming through the plant?
Indeed, yeah.

On how many occasions?

Several. hy through the plant you mean to make a call and to

visit and--

Yes.

Becausé George wasn’t one to walk through the plant. He
would occasionally, but I would say-- He and his brotheér

David were together in the business at that time, and maybe

" ALIS A. PIASECKI, CSR, RPR (715)356~3168
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secondly, te find a General Manager to operate the place oh a
permanent basis.

MR. RUNNING:
Okay. HNow, you mentioned in the union negotiations that
you--trying to get the words--I think you said-that you
initially gave a poor mouth speech to the union
representatives?
Yes.
Kind of an introductory speech and that you also were
involved at the closing of the deal to shake hands and all;
isg that correct? .
That is correct.
Were you involved in the direct negotiations on other
occasions?
I didn't sit in on them, but the attorney that did the
negotiations and that was Fred Muth, M-u-t-h. He had
negotiated the contracts there in prior years. So we wanted
to maintain that continuity, and of course he wouldn’t go in
there With.a_license to do whatever he thought best. We
would discuss strategies, things like that, prior to--

usually--well, maybe invariably prior to and subsequent to

‘the meetings where he would come in and brief me as to how

things went and where we were going.
Okay. You aleo testified that your payroll checks still came

from Fisher Controls during the period you were temporary

AL.I8 A. PIASECKI, CSR, RPR {715)356-3168
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I had some dealinge with them,jmost-indirgct, some direct.

It is a small plant.

What was your opinion of their competence?

Very good, very high.

When you came to the plant did you see an& need for any major
changes in the way it was being run?

Well, we had--business was pretty bad, pretty slow; and John

_ Wheeler, the prior GM, had already laid off to the critical--

You get to the point you get critical--you got your key
pecple. You can‘t keep the plant going without those folkKs.
So we put in a four-day week, and other than that Bill and
whatever his last name was-- John Wheeler was a very good
manager and he had a good operation going, and I didn‘t want
to screw it up.
Would it be a fair characterization to say during the eight
months or so you were there you were a caretaker until--

‘MR. GIGANTE: I will object.

MR. RUNNING:
~-until new ownership came?

MR. GIGANTE: Object to the characterization
of that. .

THE WITNESS: Well, I would like to say Iowas
more than a caretaker, but the initial focus again was
twofold., One was to make sure we get the contract without a

work interruption within the outer limits imposed and,

TALIS A. PIASECKI, CSR, RER (715)356-3168
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temporary in nature, and part of my assignment was to seek
out a General Manager, and in that circumstance you don't run
in and make a bunch of changes and have somebody else come in
further down the road and they want to do things differently.
S0-=~ |

Did you fire any of the senior staff people or make any majér
personnel decisions?

Well, yeah, one guy.

Wwho Qas that?

One person, Bill, <Can‘t think of his last name. He was~-

He had a technical responsibility. BHe was-like the technical
coordinator, something like that; and so I--as I recall I
asked for his resignation but--

Do you recall why you asked for his resignation?

He was incompetent.

Okay. Who was responsible for the day-to-day functioning of
the die casting operation at the plant in terms of making
sure that the operation ran smoothly?

The start-up and the direction of people?

Yes.

Hatthewajthrough his foreman, Mike Matthews.

And did you consider Mr. Matthews to be competent in that
position? |

Yes. ‘

What about the foremen? Did you evaluate their competence?

ALTS A. PIASECKI, CSR, RPR (715}356-3168
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At least in 1981.

I had never even toured a die cast plant before, and I knew
the only way I could do it is if they had a competent staff
there.

And you also testified that one of the first things you did
once you came to this temporary position in Milwaukee was to
hold_a staff meeting. Do you recﬁll that?

Right. - .

And I believe you said earlier today that the question you
put to your staff was what can I do for you, what needs to be
done, something along those lines? -

That is iight. '

bid you come to this temporary position with any agenda in

mind othlier than operating the. plant as best it could be run?

. No. That was it, get the contract, keep the plant going.

I want to ask you a few questions about the union

‘negotiations; but in terms of operational decisions, did you

make any operational changes in the way the plant was running
while you were temporary General Manager?

Give me an example. Major? What do you mean?

For example did you change the sequencing of manufacturing?
Did ybu have new equippent installed? Did you--

No.

Any majcf:changes like that?

No. It was more custodial in nature because my position was

ALIS A. DIASECKI, CSR, RPR (715)356-3168
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do with it after that.
Now, do you recall, was it early June or late June of 1981
that you came to Milwaukee?
I don’t recall.
Are you sure it is June?
Pretty sure, veah. _
Now, you mentioned that Mr. John Wheeler had passed away
unexpectedly. I understand he died of a heart attack in the
St. Louls airport.
That is correct.
Do you know when that heart attack oc&urred?
April or May.
Now, Carl asked you gquestions about the reasons that were
given by your superiois at Fisher for your getting this
assignment at Milwaukee Die, and you mentioned in response to
his questione that it was a temporary position. Do you
recall that testimony?
That is right. Yeah.
Was it ever contemplated either by you or anyone at Fisher
that this would be a permanent assignment for you?
It wasn‘t by me, and I doen’t think it was by Fisher.
Did you feel you had the requisite manufacturing experience
toc be the manager of that plant on a permanent basis?

MR. GIGANTE: I will object to that question.

MR. RUNNING:

ALIS A. PIASECKI, CSR, RPR (715)356-3168
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answer. It can‘t be because if Square D would call you

wouldn’t say I am sorry, Fisher comes ahead of you. You take

care of everybody; bﬁt, you know, it is like this business. .

We have requlars and we have people that cdmg in once a year,
and you treat everybody decent; but, you know, it is not a
Yes or no answer.

Okay. While you were at Milwaukee Die did you become aware
of any efforts to drain hydraulic fluids containing‘?ﬂﬁs from_
the die casting machines? '

Yes.

When did yéu first become aware of that?

I don’t remember. The first meeting I had-- The first thing
I did when I got there was have a meeting with the managers
and introduce myself and had them go around the table and
just tell me what they were~- What I did is I said, okay,
tell me what you are working on, what rescurces you need,
that kind of thing; and it conld have come out then, I don‘t
recall.

Okay. Who at Milwaukee Die had been ehtrusted with the task
of draining those machines--draining the fluid from those
machines, overseeing that task?

I think that was Mike Matthews probably. Be was the
operations guy. I think his title was Manufacturing
Superintendent, and he had secondary and primary departments,

and as best I recall that had been done prior to my getting

ALIS A. PIASECKI, CSR, RPR {715)356~3168
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THE WITNESS: Okay. I can answer now? No, I
would say it had to do with continuity of supply, die
castings. In the context understaﬁding in 1975 the economy
was boiling over, you know, business was great, everybody was
doing good. You had a supplier that was producing--you were
buying 40 percent-=-35 to 40 percent of her output. You just
couldn’t take the chance of letting that go, losing that
supply; and that was my understanding of why they got it.
Okay. Did Milwaukee Die grant to--strike that. 1In selling
products to Fisher, Milwaukee Die selling products to
Fisher-=~ |
Uh-huh.

-=did it grant or give Fisher any favorable lead times for
instance -in selling products to Fisher?

Are you speaking I hope of the time I was there?

Or-- Yes, the time you were there.

Uh-huh. I think that’s fairly reflected in the centract.
Fisher was--you know, the earlier exhibit that you had me
look at. Fisher was the biggest customer, and therefore
Fisher~-any big customer gete priority.

Okay. 5o, the answer would be yes?

MR. RUNNING: The answer would be the answer
he gave. Objection to the question. It is asking the same
question;

THE WITHESS: Yeah. It is not a yes or no

ALIS A. PIASECKI, CSR, RPR (715)356-3168
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[] 1 organization.
' 2 Q Okay. And what did Mr. Kruse say-- How did that come about?
[] 3 He just assigned you up there, said, “A:t,.we need YQu in
4 Milwaukee"? |
[] 5 A My boss was Mike McCoy, my Marshalltown boss; and the best I
] & can recall and the way it would have happened, he called me
’ 7 up and said Larry Kruse wants te talk to you about a
B temporary position; and maybe he told me what it was, I don’t
9 recall; but in any case I went over to see Larry and he asked
10 if I would be willing to temporarily go to Milwaukea-and
11 watch over that operation and make sure we'get a union
12 contract signed without any interruption.
13 Q Any other c¢harges or responsibilities you were given by
14 either Mr. McCoy or Mr. Kruse regards to your being assigned

15 to Milwaukee Die?
16 A Not at that time. Well, I was asked to see if I could

17 evaluate the staff or go outside and interview candidates as
18 possible successors to the GM position, to the: General
19 { Manager position.

20 Q To ybur position?

. 21 A To the one I was agsuming on a temporary basis, uh-~huh.
;] 22 Q Okay. Now, so it is clear then, you were paid by Fisher as
23 ~ you--while you were at Milwaukee Die?
] 24 |a That is correct.

25 0 Did you receive any-- What, did you receive a weekly salary,

ALIS A. PIASECKI, CSR, RPR (715)356-3166
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It was from that time until February or early March of ‘82.

Now, what was the title that you had there at--while you were

at Milwaukee Dje?

General Manager.

Okay. Wheo did you report-to as General Manager of Milwaukee
bie?

Larry Kruse, K-r-u-g-e,

And what was Larry’s position?

T don’t remember what he was titled. He had responsibility
for several of the--I will refer to them as incidental Fisher
locations such as the Fisher service ccmpaﬁiea and Milwaukee
Die. .

And how was it that you were assigned to General Manager of
Milwaukee Die?

I was-- My background in perscnnel committed me I guess to
go up there in large part because they had a union contract
that was about to expire. The General Manager who had been
there for many years prior to the acquisition had died
suddenly, and there was no one in place to back him up or to
£ill that position. So Fisher management I guess decided
that Rogers would be the one to go up there and make sure we
get the union contract signed.

Was there anyone gpecifically who assigned you up to
Milwaukee Die?

Principally Larry Kruse. He was the boss of the

ALIS A. PIASECKI, CSR, RPR (715)356-3168
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present capacity in April of ‘93,

Okay. With respect to Fisher Controls, your employment
there, could you take me through that history in terms of
what positions you had--

Ckay.

~~and whatnet?

I went in, started as titled Assistant Parsonnel Director and
moved up within that function and was Manager/Employees
Relations by title in August of 1977 when I became Operations
Manager. Then in 1982 I can‘’t remember what ﬁy title was.

It was~~ I just don’t remember. I did coordinating work for
the international organization as part of the marketing
function. |

Okay. And then after.that, after ‘82, you left Fisher?

Yeah.

No, I am sorry. What happened after ’82?

I left Fisher in the latter part of ’83.

Okay.

And then went to work for IDS.

Now, while you were at Fisher did you at any time assume a
position at Milwaukee Die Casting Company?

Yes.

Okay. When was that?

In June of ‘81, 1981,

And what was the perioed of time of that position?

ALIS A. PIASECKI, CSR, RPR (715)356-3168
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WISCONSIN

L2222 232232 R L0001 2T L2 3 BT F -8R0 0.0 238 0.2 2-2.3-2-3-2- 2. L -5 X3 ]

MILWAUKEE DIE CASTING COMPANY,
SLYMAN INDUSTRIES, INC., and
THERESA A. SLYMAN,

Plaintitfe, Case Humber
93-C-0325

FISHER CONTROLS
INTERNATIONAL, INC.,

Defendant.

*tﬁ*#ﬁﬁ**k*%**ﬁﬁﬁ#ﬂﬁtﬂﬁ*#*ﬁﬁﬂﬂﬁﬁ*#ﬁﬂﬁﬁQWﬁﬁ*ﬁ#é*ﬁﬁ*ﬂ#*ﬁ*ﬁ#*ﬂﬁ*ﬁ**

DEPOSITION of ARTHUR D. ROGERS, called as a witness
in the above-entitled matter, taken at the instance of the
Plaintiffs, under the provisions of Secticn 804 of the
Wisconsin Statutes, pursuant to notice, before Alis A.
Piasecki, a Notary Public in and for the State of Wisconsin,
at the Timber Inn in the City of Phillips, Wisconsin, on the

6th day of Januvary, 1995, commencing at 11:30 c’clock a.m.

APPEARANCES:

Carl A. Gigante, FORAN & SCHULTZ, Attorneys at Law,
30 Horth 1a Salle Street, Chicago, illlinois,
appeared on behalf of the Plaintiffs.

Andrew Running, KIRKLAND & ELLIS, Attormeys at Law,
200 E. Randolph Drive, Suite 6100, Chicago,
" Illinois, appeared on behalf of the Defendant.

Greg Slyman was also present.

ALIS R. PIASECKI, CSR, RPR (715)356-3168
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EXAMINATION
BY MR. ELLIS: '

Q. Did you receive monthly reports from Milwaukee Die about
the PCB cleanup?

A. (Witness shakes head no.)

Q. You have to give me an audible yes or no.

A. No.

MR. ELLIS: That's it. No more. They're going to type
this up into a little booklet form, and the questions and answers
are all in(there. You have the opportunity to read that and sign
it or you can just waive your signature. I think it's probably
best for you to read it and sign it, but it's your decision. So
you just have to tell me what you want to do.

MR. CARUSO: I'm sure he's going to want his own copy to
refer back to in years to come. |

THE WITHESS: I'll read it.

(The deposition was concluded at 11:55 a.m.)

HUGHES SOUTHEWEST COURT REPORTERS
Anne E. Dehon, CCR
(505} 843-8211
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EXAMINATION

BY MR. CARUSO:

Q. You mentioned monthly reports from Milwaukeernie. We
loocked earlier at Exhibiﬁ 307 which was Mr. Rodgers’ handwritten
report to you about the status of PCB disposal. |

A. Uh-huh.

Q. It appears to be as of QOctober 28, 1981.

A. Uh-huh.

Q. Did you include this within your definition of monthly
reports that would come to you?

A. This would be probably in addition, but --

Q. In addition to the regular report?

A, Yeah. Monthly reports were just, you know, the standard
financial reporting.

Q. And if something out of the ordinary was occurring, like
a PCB removal process, that would be included; is that correct?

A, Well, obviocusly, information had to be passed along at
some point in time, and, you know, Mr. Rodgers certainly felt that
I needed to be aware of it. This report is not part of a standard
monthly report, is what I'm saying.

Q. This is something in addition to the regular report that
you received?

A, Yeah. Yes.

MR. CARUSO: No further questions.,
MR, BLLIS: I just have one more gquestion.
" HUGHES SOUTHWEST COURT REPORTERS -

Anne E. Dehon, CCR
(505) 843-8211
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A. You put together an appropriation reguest, and it kind
of went up through the same -~ you know, the guy that had the
plant responsibility used to put the request together because he
was intimately familiar with why the capital expenditure was
required and what it was going to be used for, and I would have
signed off on it. And there was a certain level that I could sign
off on, and I don't recall what that was. But then =~ you know,
it kind of went up by levels. Mr. Teagarten aiso had that, and if
it got to another certain point, if it was a large request, it
would have to be approved in corporate.

0. And for the level that Milwaunkee Die Casting didn't have
authority on its own to spend, what would that be?

A. Dollarwise?

Q. Generally, yeaﬁ. If you can't remember the dollar
amount, would that be a relatively large dollar amocunt?

MR. CARUSO: Objection; ambiguous.

A. It would have been probably somewhat significant, yeah.
What you didn't want to do is make that amount so small that you
stymied the day-to-day operation of that operation.

Q. Did you ever have occasion, during the time that you
were the director of the Fisher service companies, to review or
receive capital expenditure requests from Milwaukee Die Casting?

A. To the best of my knowledge, we never had cne that
large.

MR. ELLIS: I don‘t have any more questions.
HUGHES SOQUTHWEST COURT REPORTERS
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MR. CARUSO: Objection. It's ambiguous.

Q. Do you understand the question?

A. Yes.

Q. Okay. How would you characterize the business of
Milwaukee Die Casting vis-a-vis Fisher's business?

MR. CARUSQ: Same objection.

A. Can I answer the question?

Q. Yes.

MR. CARUSO: Of course.

A. Completely different business. You know, they were a
supplier of Fisher, a completely different -- almost a stepchild
within the Fisher operation. Well, not almost. It was. Fisher
didn't understand the bﬁsiness.

Q. Earlier, you talked about there being a level of capital
expenditures at which Milwaukee Die Casting had its own autonomy
to spend; is that right?

A, Correct.

Q. Now, if a company like Milwaukee Die Casting wanted to
get approval for a capital expenditure, what would that entail?

A. Well,-there were certain levels at which they could make
their own decisions, and then at a larger level =« and I dﬁn't
know where the numbers break down. But at larger levels, you
would generate what we referred to as an appropriation request and
get Fisher approval for it, which would have come out of Clayton.

Q. And how would you get the approval?

HUGHES BQUTEWEST CCOURT REPORTERS

Anne E. Dehon,. CCR
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A, It would have been Art Redgers.

Q. Was there any day-to-day reporting to you by either Mr.
Wheeler or Mr. Rodgers?

A. TNo, there wasn't day-to-day reporting. There was just
the month end financial information, and pretty much everything
was encompaszed in a month~end-type report. You know, we did not
have conversations every day or a day-to-day-type thing, no.

Q. During the time that you wefe the director of Fisher
service companies, did Milwaukee Die Casting keep its assets
separate from those of Fisher?

- MR. CARUSO: Calls for speculation. Lack of
foundation.

A. I don't recall.

Q. Did Milwaukee Die Casting receive business from
companies other than.Fisher during the time that you were --

A. Yeah, they had other customers.

Q. bpid MiIWaukee Die Casting pay its own bills during the
time you were director of the Fisher service companies?

A. Yeah.

Q. Did Milwaukee Die Casting collect its own receivables
during the time that you #ere‘director of the Fisher service
coﬁpanies?

A Yeah. They operated pretty much autoncmously.

Q. And how would you characterize Milwaukee Die Casting's
business with respect to Fisher's business?

BUGHES SOUTHWEST COURT REPORTERS
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Q.  Are you aware of any analysis that the financial pecple
performed in terms of assessing the value of the company for
purposes of sélling it?

A. I'm sure there would have been some financial
involvement in coming up with a price, yes.

Q. And were you in the loop 6n_that?

A. HNo, I was ngt. I was completely cut of the sales loop.

Q. Were ycu aware of any long-range plan o# business
strategies that were implemented for Milwaukee Die Casting in 1981
or 1982 --

A No, I'don't recall.

0. -~ other than the sale itself?

A. I don't recall. |

Q. At any time at all, did yocu have any knowledge of any
effort to inerease the volume of business between Fisher and
Milwankee Die; that is, the business whére Milwaunkee Die would
sell its die casting product to Fisher?

A. No. That discussion or that, whatever you want to call
it, relationship, would have takgn.place between Milwaukee Die and
Fisher purchasing department.

Q. Did you ever discuss that matter with Mr. Boyd?

A. No. I think Mr. BO?d wag out of the loop before I
assumed the responsibility of Milwaukee Die.

Q. Did you ever discuss Milwaukee Die with Mx. Boyd?

A. No.

HUGHES SQUTHWEST CQURT REPORTERS
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1 die casting business.

2 The success of that business on & large part was based

3 on Mr. Wheeler's participation in it. And being a small

4 business -= to continue with the answer to that question, the

5 enmployees immediately have concern when you lose someone of that

6 influence, that kind of influence in a business. Everybeody is

7 very concerned what the hell is going to happen now. And that was
8 the reason for the wisit, number ome, to assure the ongoing

8 employees in that business that we'd come to grips and deal, you

10 know, with that problem and replace him.

11 Q. Did you address the employees of Milwaukee Die Casting

12 Company to assure them that something would be done?

14 employees. I would have had meetings with the various key
15 managers in the business.

16 Q. And who were those people?

17 A, I don't remember their names.

18 Q. Did you meet with Earl Ceese? Does that name refresh
19 your recellection?

20 A. I recall the name, but I don't recall what his
21 responsibility was.

22 0. Do you know if you ever met the man in person?
23 A. Not specifically, but T probably would have.

24 Q. Did you ever meet a man named Art Rodgers?

25 A Yes.

HUGEES SOUTHWEST COURT REPORTERS
Anne B. De_honp CCR .
{505) 843-8211"
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Q. And who did you make that recommendation to?
A. It would have been made to the Fisher =-- I don't know
what you call them, the Fisher corporate office in Clayton,

Missouri.

Q. Did you write a letter to that effect or a memorandum,
something in writing?

A. I don't recall.

Q. Did you discuss with Mr. Wheeler, before his death, the
possibility of selling the cémpany to Mr. Wheeler?

A. I did not discuss that with him.

Q. Are you aware that he apparently was interested in
buying it before his.untimely death?

A. No.

Q. You said you made a visit to the plant in Milwaukee
after Mr. Wheeler died. Is that correct? |

A.  Uh-huh. |

Q. What was the purpose of that visit?

A. Well, it was one of those visits just to make sure there
would be an on-time == the business would be ongoing, because Mr.
Wheeler was a very important part of that business, and he
understood the business. He understood the customer base, and
when he passed away, it put a big hole in the organization. And I
think, probably, it was one of the reasons why at least I was
influenced to make the recommendation we ought to get out of that
bhusiness, because no one in Fisher had any experience in running a

_ BUGHES SOUTEWEST COURT REPORTERS
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arm's length type of relationship. They kind of ran their own
business. They knew that business. Like I said, you know,
generally Fisher was not involved in that business, an& that's
probably was one of the reasons Fisher elected to sell that
business, because it wasn't a good fit.

Q. Do you know or are you speculating as to the reason
Fisher elected to sell?

B. Ho.

Q. You don‘t know?

A. Do I know what?

Q0. You testified a second ago as to a possible reason why
Fisher may have.wanted to sell Milwaukee Die, and my question was
whether you're speculating as to that reason or whether you‘have
some knowledge based on conversations or facts you learned.at the
time.

A. No. The reason they sold Milwaukee Die was because it
did noﬁ have a good fit in the business and the decision was made
to sell the business.

Q. Did you participate in that decision?

A. Yes, I did.

Q. Did you make a recommendation to sell the company?

A. Yes, I did.

Q. And I take it, the basis of your recommendation is you
thought it was not a good £it?

A. That's right.

BUGHES SOUTHWEST COURT REPORTERS
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of things that were more service-related, 1 guess somebody decided
that it made sense to slot that into my organization.

Q. When you referréd to Fisher service companies, what did
you mean by that term?

K. Fisher service companies are == I don't know how'many
are located now, but at the time I had the.responsibility; theére
were three or four little valve repair operations sfrategically
located in the United States where customers could bring the
Fisher.product,_the control valve product specifically, and have
it repaired. It was more economical to do that in some cases than
buy new equipment, and Fisher marketing recognized that as an
opportunity.

Q. S0 these were companies that Fisher acquired?

A. Companies that Fisher started.

Q0. Started?

A, Yes.

Q. And they were corporations separate than Fisher itself?

A. No.

Q. They-wére divisions of Pisher?

A. They were divisions of Fisher, yes.

Q. Do yo; know what the corporate relationship was between
Milwaukee Die and Fisher?

A. Not specifically, no.

Q. Do you have a general idea?

A. Well, it was -- generally, I would say it was more of an

HUGHES SOUTHWEST COURT REPORTERS
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discussed?

h. No, I don’'t, but it would have been just pretty much a
general tour of the operation. |

Q. Did you meet anyone besides Mr. Wheeler?

A. I don't recall. \

Q.  Can you think of anything that wonld refresh your
recollection about that first visit?

A. No, it was just =-- I suspect it was just to get
acquainted, familiarize myself with what the plant looked like,
because I had no specific knowledge about a die casting operation.

Q. - You had no knowledge of the die casting business or how
it operates?

A. No.

Q. At any time, did you gain such knowledge?

A. Not really. It was -- I had the responsibility for a
very short period of time.

0. Do you recall the reasons, if any -« well, there must
have been some ;eascn why you were given that responsibility a£
Fisher. Do you recall what that reason was?

A, Well, the Milwaukee Die Company never had a real fit in
the Fisherxr type of business,'you know. They were a supplier for
Fisher. I don't know why. I don't fecall what the reasons were
that Fisher bought the darned thing. They had te put it
somewhere, and since, at that time, I had the responsibility for
the Fisher service companies, and just education and those sorts

BUGEES SOUTHWEST COURT REPCRTERS
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A, No.

Q. Did you ever see a documeﬁt that set forth what the
level was? ‘In other words, %aa-the po1icy written down somewhere?

A. I'm sure there would have been, but I don't recall what
they were. _

Q. Did you play any role in establishing that policy or
setting thaﬁ level?

| A. No. .

Q. D& you know who did?

A. That would have come out of the Fisher corporate
headquarters.

Q. and do you know the names of the individvals at Fisher
who would have set that policy?

A. No, T would not know who would have been involved in
éétablishing that policy. They -- well == |

Q. As a director of Milwaukge Die Casting Company =- I'm
focusing on that position which you cccupied for a perioed of
time ==

A, Uh-huh,.

Q. - as.opposed to your situation at Fisher-itself. But
as a diréctor of Milwaukee Die Casting, did you have any input
into capital investment decisions?

A. I don't recall. I don't even recall what role I played
as director of Milwaukee Die.

Q. Did you ever attend a directors' meeting?

HUGHES SOUTHWEST COURT REPORTERS
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what the procedures were.

Q. Could you tell me today what those procedures were?

A. Not specifically, I don't recall, no. -

Q. Well, you say you don't have a specific recollection.

Is there some general recollection that you have?

A. I den't know. Do you have a general question that you
want to ask me?

Q. Well; the same one I've been asking you. Do you have a
general understanding of the procedures for capital investments
made by Milwaukee Die Casting?

A. ngl, the general understanding that I would have --
remember, this goes back a long ways. I didn't make a point to
remember a whole lot about Milwaukee Die after I left Fisher. But
there were some procedures whereby there were -- procedures in
regard to capital expenditures. Milwaukee Die would have had the
authority or authorization to make certain capital expenditures at
their plant levél without having to receive approval from Fisher

or the Fisher board or Fisher corporate headquarters, and there

was some level where they would have had to receive, you know,

authorization to go ahead with expenditures, hut I do not recall
what those levels were.
Q. BAnd by level, you're referring toc a dollar amount that
was the cutoff?
A. Yes, capital investmant.level.
Q. You don't remember Ghat the cutoff was?
HUGHES SOUTHWEST COURT REPORTERS
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A. I don't recall.

Q. Do yo& know if Mr. Boyd ever had any responsibility or
role on behalf of Fisher with respect to Milwaukee Die?

A. I don't recall.

0. Do you remember a man named Fred Schrader?

A, No.

Q. If I told you he was the person who either directly or
on behalf of other members of the Schrader family was the owner of
Milwaukee Die before Fisher, would that refresh your recollection?

A. Nao.

Q. Sa fou didn't know any of the owners before Fisher
bought the company? | |

A. | No. I didn't know anything about Milwaukee Die until I
got the responsibility for it.

Q. What responsibilities did you have for Milwaukee Die
Casting?

A. How wouid I describe that? Milwaukee Die, on a
day-by-day situation, pretty much operated autonomously of Fisher,
but as all corporations reégquire, it had to have -someplace to
report into, so I was assigned the responsibility to report inte
me.

Q. And then, I take it, you received reports from time to

A, Yesg. °
Q. Did you receive written reports?
| HUGHES SOUTHWEST COURT REPORTERS
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transferred pribr to the cutcff date under the
consolidated return regs.

That was the position that was taken
on beth returns, to my knowledge, and a position
that's never been disputed by the IRS.

Q. Other than the general representation
that the burdens and benefits of ownership of
Milwaukee Die Casting had transferred to the new
ownere prior to the end of the month of January
1982, were there any more detailed factual
findings that needed to be made?

A. I have no recollection as to the
gspecific representations that were made, but they

¥
would be a part of the tax returns,.

{Thereupon, Defendant's Exhibit 53
was marvrked for purposes of

identification.)

Q. Mr. Glaser, the court reporter has
marked as Exhibit 53 an April 12, 1983 letter
that you appear to have written ﬁo Mr. J. L.
Simmons, director of tax for Fisher Controls.

Do you recognize your signature on

the third page of the document?

CEFARATTI-RENNILLO
CLEVELAND (216)687-1161 AXRON (216)253-8119




U
U
E.
L
U
0

10
11
12
13
14
15
186
17
18
18
20
21
22
23
24

25

73

which occurred within the £irst 30 days of the
year to be treated as though it had occurred
prior to the end of the year. The issue then

became when did the acquisition for tax purposes

oceur, and the position that was being taken was

that for tax purposes the acqguisition occurred
prior to the closing, even though the ciosing
took place on whatever date it took place, I
don't recall the exact date, but it was beyond
that time frame so that the legal argument that
was taken with the government was that.undar the
tax rules, for tax purposes, the transaction
closed or took place prior to the cutcff point in
the consolidated return rights,

Q. And my more specific guestion is,
what factual repxéséntation had to be made to the
IRS or either on the tax return or to the IRS

subsequently in order for Milwaukee Die Casting'

to successfully take the position that for tax

purposes --
A. The tax rule, which is in issue, is a
‘rule that says for tax purposes a transaction
occurred when the burdens and benefits of
ownership transfer and the position that was

taken wae that the burdens and benefits

CEFARATTI-RENNILLO
CLEVELAND ({216)687-11861 AKRON (216)253-8119
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.  so ultimately, even though the
tlosing did not occur until February 23rd of
1982, Milwaukee Die Casting was able to take the
position that for tax purposes the transaction
was effective January 31 of 19927

A. That's correct. Let me correct that
answer, I don‘'t recall whether it was January 30
or December 31, but the answer to your guestion
is Milwaukee was able to take the position in
conjunction with Fisher Controls which allowed
the loss to be carried forward.

Q. Did Milwaukee Die Casting have to
make any factual representations to the IRS to
succesgfully assert that position?

MR. CARUS0: Objection, relevance.

Go ahead and answver.

A, Yes, as did Fisher Controla.

Q. What were those factual

-representations?

A. ¥You want me to explain the lagal
theory under which this was done?
MR. CARUS0: Same objection.
Q. Sure.
A. Bagically, the consclidated return

regulation at the time allowed for an acquisition

CEFARATTI-RENNILLO
CLEVELAND (216)6B87-1161 LEKRON (216)253-811%
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desire on Slyman's part?

A. I don't recall giving rxeasons. That
was a part of the basic plan that had been
devised and there was discussion of How to
accomplish it.

Q. ‘Why was that part of the basic plan?

Al Bepause there was B loss carryover

that was attempting to be utilized by the ongoing
operating company.

Q. A loss carryover held by whom, by
which company?

A. Milwaukee Die had a loss whic¢h could
be carried forward under certain technical tax
rules and the effort was to make arrangements so
that it could properly be claimed on the tax
returns after the acquisition.

Q. Did that depend on the agreement
being effective.at year end Bl? .

A. Yes. Well, technically within the
first 30 days after the year end.

Q. So if tle agreement were effective
the end of January 1992 you would have achieved
the tax consequences you desired?

A. Yes. And, in fact,_those tax

consequences were achieved, ultimately.

CEFARATTI-RENNILLO
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acquisitcion?
A, Yes.
Q. And you recall that chat transfer of

the real property was an intedral part of the
acguisition?

A. I dont't understand what you mean by
an integral part.

Q. It wasg necesgary in order to
accomplish the acquisition as envisioned by the-
Slyman group?

A, Yes.

Q. Pid any representative of Fisher ever
indicate to you that they had any reason to
transfer the real property of Milwaukee Die
Casting Company to Fisher absent an agreement
with Slyman to consummate the acguisition?

A, I have no knowledge of their motives
or intents or plan.

Q. They didn't tgil you they were
planning to do it anyway?

" A. I don't have any recollection of
that. I den't know, they may have.

Q. Are you avare of any reason th they
would have wanted to transfer the real property

to Fisher absent this request from Slyman?

CEFARATTI-RENNILLO
CLEVELAND (216)687-1161 AKRON (216)2523-8119
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claim of privilege and it's incumbent upon you in
making that claim to have satisfied yourself that
it's a valid claim. That's my position.

Mr. Glaser, the court reporter will
mark as Exhibit 20, a December 14, 1981 letter |
from Mr. Pylipow to Mr. Slyman.

(Thereupon, Defendaﬁt's Exhibit 20

was.marked for purposes of ‘.

identification.)

- - L3 - -

Q. Have you ever seen this letter
before?

A. I have no independent recollection of
ic,

Q. Do you recall that the Slyman group

did, in féct. request that Fisher break up the
acquisition agreements into a separate real
estate purchase agreement and a separate stock
purchase agreement?

A. Yés.

Q. And do you recall that the Slyman
group requested that Fisher arrange for Milwaukee
Die Casting to dividend to Fisher the real

property prior te the consummation of the

CEFARATTI-RENNILLO
CLEVELAND (216}687-1161 AKRON (216)253-8118
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or Fisher?

A. To the best of my knowledge, it was paid for entirely
by Milwaukee Die Casting from their internal cash flow.

Q. So it was not necessary for Fisher ever toc provide any
cash infusions for capital speriding purposes to Milwaukee Die
Casting? |

A. Again, to the best of my awareness, that's right.

Q. And you've already testified you can't recall a single
instance in which any recommendation of Milvaukee Die Casting's
management for capital spending was ever rejected by Fisher
Controls. Is that correct?

A. I can't recall any.

Q. Mr. Boyd, did you ever involve yourself in the
day-to-day management of Milwaukee Die Casting Company?

A. Ko.

Q. Did you ever involve yourself in the setting of
corporate policies at Milwaukee Die Casting Company concerning
the operation of the die casting business?

A. No.

MR. CARUSO: Objection; ambiquous.

Q. Did you ever assert control over any environmental
decisions at the plant?

MR. CARUSO: Objection: ambiguocus.

A. No.

MR. RUNNING: One second here. I have no further

Hid—Fowe-Roporidng
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operation that would be successful and profitable in its cwn
right.

And it would be my belief through the years of my
awareness of the operation of Milwaukee Die Casting Company
after it was acquired by Fisher that both of those purposes were
achieved. We did have a dependable.supplier of castings and we
did have another company that was a profitable contributor to
the Fisher organization as a whole.

Q. Mr. Boyd, do you recall whether Milwaukee Die Casting
Company's retained earnings increased over the years in which
the common stock of the company was owned by Fisher?

A. My memory isn't good enough to look to any of the
details relating there, but as I regall the information being
conveyed to me in a general sense, there was an increase in--
First of all, there was an increase in investment; but in spite
of that increase in investment and its cost, there was &
'continuing'increase in earningé provided to Fisher by Milwaukee -
Die.

Q. As a result of that success, was there any, ever any
occasion on which the managemént of Milwaukee Die Casting
Company was required to go to Fisher for any capital infusions?

A. Not any massive capital infusion. There was in their

budget and their planning for each year, some additional

.equipment visualized and recommended and approved and installed.

Q. Was that equipment paid for by Milwaukee Die casting

ﬁm}mx ting
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we subseguently did that.

And; again, I would emphasize that we looked to him of
necessity because we didn't have those kind of capabilities and
that because we didn't have those capabilities, the operation of
the company remained strongly in the hands of the people whe had
really been responsikle for it before because Mr. Schrader had
toc some degree, backed away from the full depth of broéd
management responsibilities.

Q. Okay. Mr. Boyd, as the vice-president for
manufacturing of Fisher Controls and then later the senior
vice-president for manufacturing of Fisher Controls, how would
you characterize your objectives in overseeing the business of
the Milwaukee Die Casting Company subsidiary of Fisher?

A. Well, I think I alluded to this in a comment earlier,
but basically in our acquisition of the company and in our
presentation of everything relating to it, we were looking to
two things. One was maintaining a very important supplier to
Fisher who, through the years, had provided gquality castings at
competitive prices, and we didn't want to lose that capability.
in procurement and face the difficulty of placement of those

dies with new vendors and the technical problems that were bound
to relate to that.

The other thing, of course, was that we didn't want to
have to continue to pay for that capability beyond the purchase

cf the company originally, and that we were looking to an

LY. ] — I3
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Mr. Wheeler was selected as executive vice-president and general
manager of Milwaukee Die cCasting in 19757
A. Yes, I think I can. Other than a user of die
castings, we had no expertise within the Fisher organization
relating to the manufacture of die castiﬁgs and we were locking;
in looking in the acquisition 6f Milwaukee Die, as to how that
expertise would be provided, not only‘in the manufacturing;.but
in the related marketing and the whole strucgure of the
ocperation of a die casting busineés.
So, we locked to Milwaukee Die with the help of
Mr. Schrader to see what internal capabilities they-wﬁuld bring
to us. We looked with some cohcern because our prinéipal
contact through the years had been with Mr. Schrader who we
regarded as a very competent-individual in every phase of the
die casting business, and he really had onlylfwc people up there
to talk to us about,

One was Mr. Suess, who was in the nmanufacturing
operations, and the other, Mr. Wheeler, who had joined them far
more recently, but was well aware of the die casting process and
the marketing of die castings and the aspects of the pyofitable
operation of the business in that regard. Mr. Wheeler had
become Mr. Schrader's understudy in a broad sense in the
management of the business, and it was Mr. Schrader's
recommendation that we name Mr. Wheeler %o the responsibility

for the operation of the company. And as the records indicate,

AL A o i - )
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of the 0ld Milwaukee Die Casting Company as of 19757

A. i do not know now. I presume I would have known what
the purchase agreement would have been at that time.

Q. In Exhibit 249 there's a reference to Mr. Hanley,
H—B*N-L—E-Y. He's named on page two in the first full
paragraph, second line. Do you know who he was?

A. President and chief executive officer of Monsanto is
all.

MR. RUNNING: That;s enough for me.

A. I would have traded positions and income with him at
the drop of a hat.

MR. CARUSC: I have no further questions.

MR. RUNNING: I want to take about a two-minute break.
I'1l have a very brief cross.

(There was a break taken.)

MR. CARUSO: For the record, I would like the record
to reflect that during the break between the conclusion of my
examination and the beginning eof Mr. Running's exanination,
Mr. Running and the witness conferred, and while we don't know
what they discussed, I think the conference was imprdper. You

may continue.

CROSS-E ATION
BY HR. RUNKING:

Q. Mr. Boyd, could you describe how it was that
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Q. Did Fisher ever award bonuses or pay bonuses to any of
the Milwaukee Die perscnnel as a reward for a good performance
or a good year, that type of thing?

A. Not to my awareness.

Q. Did you~- Were you aware of any changes made in the
pension plan or benefits.réceived'by the employees of Milwaukee
Die after the Fisher acquisition? Were any changes made, and,
if so, were you aware of them?

A. I would say no, I was riot aware of any specific
changes. Your queétion somehow or another brings to mind an

awareness that at a point in time. I knew that there were some

‘discussions relative to such things up there, and I can't recall

ever knowing any more than that.

MR. CARUSO: Counsel, our stipulation as to the
minutes of Milwaukee Die or the actionsg of the dQirectors of
Milwaukee Digww

MR. RUNNING: Well, actually what I--

MR. CARUSO: Does our stipulation extend to some of

these pension documents, these actions through unanimous written

{ consent of the Milwaukee Die Casting board of directors related

to pensions?
MR. RUNNING: Yes. Yes.
Q. Were you aware of any decisions to cancel life
insurance policies held by any of the Milwaukee personnel that

the company had paid for prier to the cancellation?
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other Milwaukee Die officers or employees that you had contact
with in the course of your duties as president?

A. Not that I can recall at this time. And I'm sure that
there would have been no intimate contact with anyone else up
there.

Q. Did you have any responsibilities for compliance with
the Occupational Safety and Health Act, commonly referred to as
OSHA, while you were the president of Milwaukee Die?

A. Not that I recall.

Q. Are you aware that Monsénto provided some measure of
assistance to Milwaukee Die on that subject?

A, I had heard that that was true and would not bhe
surprised if that was true because Monsanto provided those
services to a number of Fisher businesses.

Q. You just weren't involved in that subject; is that
correct?

A. You are right, I was not involved in that subject.

Q. Ho one had to-- HNo one reported to you as to OSHA
compliance?

A. No.

Q. Do you know whether Mr. Wheeler was paid by Milwaukee
Die or by Fisher?

- I do not specifically know. I would presume that he
was paid entirely and directlf by Milwaukee Die and in no way

was reimbursed by Fisher or HMonsanto.
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profitable?

A. As best I can recall, it was a profitable company. I
ddn't-remember-any questions being raised as to the viability of
the company or its lack of a suitable contributieon to Fisher
over that period of time.

0. Did the company pay dividends to its shareholder,
meaning Fishér?

A. I don't know.

Q. Do you know whether recordé exist which would tell us
whether the company was paying dividends to its shareliolder?

A. I don't know that.

@. Do you recall whether the company had a policy to
retain its earnings; that is, to accumulate cash within
Milwaukee Die Casting, or to distribute whatever earnings theré
were to Fisher?

A. I don't know that.

Q. Did you review the financial sta£aments of'Hilwaukee
Die Casting in your capacity as the president of the company?

A. Yes, I would have seeén their general and periodic

statements.

Q. Who else in Fisher would see those statements?

&, The other directors; Tom Shive, the president of
Fisher, and Mike Leban, our chief financial officer.

. Meaning the other directors of HMilwaukee Die who

happeéned to be Fisher officers?

. s
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Q. When a purchase was made by Milwaukee, did Fisher
advance the funds?

A. No. To the best of my awareness, the funds generated
from operations by Milwaukee Die Casting Company were, again, seo
far as T know, sufficient to take care of their eguipment
requirenents.

Q. Are you aware of any exceptions where Fisher had to
advance the funds, either as a capital contribution or a loan?

A. Not to nmy awareness.

Q During the years you were the president of Milwaukee

Die Casting, did Fisher, to your knowledge, increase its volume
of purchases from Milwaukee Die Casting from the level it had
been before the acquisition? ’

A, I don't know.

Q. During the period that you were the president of
Milwaukee Die Casting, did Fisher advance any money to Milwaukee
Die Ccasting in any form or for amy purpose?

A Not to my awareness.

Q. Did Fisher pay any expenses on behalf of Milwaukee Die
Casting? |

A, Again; not to my awareness.

Q. Let me show you what I've marked as Exhibit 246
running from Bates stamp MDC 4491 thyough 4494 and see if you

can identify that document?

A. The only thing familiar there are some of the

LA . Y
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Ao No-
Q. Are you aware whether the Milwaukee Die Casting ever

changed any of its product prices, whether it raised its prices

‘or lowered its prices, during the years that you were the

president of the company?
A. No.
o. No, that you're not avare?

A No, I had no involvement in any such decisions and no

_awareness of them.

Q. Did Fisher-- As a customer of Milwaukee Die Casting
during the period that you were the president of Milwaukee Die
Casting, did Fisher negotiate the prices that it would pay for
the Milwaukee Die Casting product?

A. Not to my specific knowledge, but.Fisher would have
been in the process of negotiating pricing on any product with
any vendor.

Q. Fisher would shop for the best price available; right?

A. Yes,

Q. And who in Fisher-- During the years that you were
the president of Milwaukee Dié casting company, who in Fisher
had responsibility for purchasing from Milwaukee Die Casting?

A. Well, our purchasing department who, at least at that
point in time, was an organizational responsibility to the

company treasurer, would have been basically responsible for

-those decisions.
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Q. Mr. Boyd, Mr. Leban and Mr. Shive?

A, Yes.

Q. How, you mentioned that you had oversight
responsibility for forecasting. Is that correct?

| A. Not for forecasting. That always came from Milwaukee
Die Casting Company. I had responsibility for reviewing and
considering that forecast and the related propositions to it
with them.

Q. Did pricing decisions made by Milwaukee Die Casting
Company--

4. I'm sorry, I didn't understand. Would you say that
again? .

Q. Certainly. Did pricing decisions made by Milwaukee
Die Casting Company, that is the price that the company would
charge for its product, did that affect its forecasts?

A. Well, cobviously it would relate to the forecast in
terms of profitability.

O. Certainly. If they were going to raise the price, for
example, then they would be able to predict an increase in
revenue, assuming the volume remained constant. Right?

A, Yes.

Q. The-- Did you ever, during your years as the
president of Milwaukee Die Casting Company, participate in any
decision with respect to the prices charged by Milwaukee Die

Casting Company for its product?
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Q. Can you answer the question as it was stated?

A. Well, in a broad and general sense, Mr. Wheeler ﬁould
have been responsible to those directors, but as I indicated to
you earlier, Mr. Wheeler had a broad range of responsibility
indapendently in the operation of Milwaukee Die Casting Company.

Q. You were the president of Milwaukee Die Casting
Company and a director of Milwaukee Die Casting Company; right?

A. Yes,

© Q. And at all times in which you were the president and a |
director of Milwaukee Die Casting Company, you were also the
vice—president of manufacturing 6r a senior vi¢e—president of
manufacturing for Fisher. Correct?

A.. I would have had some such title within Fisher, yes.

Q. Your comperisation was always through Fisher; correct?

A. Yes..

Q. - Did you ever receive compensation from Milwaukee Die
Casting?

A. No.

Q. And Mr. leban, that's L~E~B=-A-N, he was a direqtor bf
the new Milwaukee Die Casting Company:; right?

A Yes. |

Q. And he was also an employee of Fisher; is that
correct?

A. He was a pfincipal financial officer of Fisher.

Q. Do you know whether he was compensated through Fisher

et ot
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Casting Company-- Strike that. As the president of the nev
Milwaukee Die Casting Company following the acquisition of the
business from the old Milwaukee Die Casting Company, what were
your duties?

A. I naintained a contact point in the relationship
between HiIWaukee Die Casting Company and the Fisher
organization. I was not involved in the normal course of
business or operation of Milwaukee Die Casting Company. As we
discussed before, I was involved in and participated in tﬁeir :
recommendations and the advancement of those recommendations so
far as capital equipment reguirements. I would have been aware
year by year of their forecasts and their proposed budgets,
their forecast profitability and the need for any capital
expenditure to support that forecast in the budget.

Q. When-- I'm sorry, have you finished?

A. I was about to say that, in his responéibilities on
site, John Wheeler was basically responsible for the more
detailed operaticns and direction of Milwaukee Die Caétinq
Company.

Q. What was Mr. Wheeler's position following Fisher's
acquisition of the company?

A. I believe that he had the title of executive
vice-president.

Q. And general managexr?

A. And general manager, yes, right.

E ] e At
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the Schrader family, was profitable or was attractive because of

I've marked as Number 248 which -~ unless counsel wants to

to cover, do you recognize that document?

26
Q. Did you form any opinions yourself as to whether or

not Milwaukee Die Casting, as it was being owned and operated by

profitability?

A Yes.

Q. What was your opinion on that subject?

A. That it was a profitable business. Essentially I
think it wduid have come down to two reasons for Fisher's
continuing interest. One was the desirability of héving
Milwaukee Die Casting Company as a continuing vendor and
supplier to Fisher, and second was thehfact that it was a viable
operation financially.

Q. Did Fisher have a price in mind, aﬁ amount it was
willing to pay for Milwaukee Die Casting?

A. I don’t know. Certainly at this point I could not
énswer that question.

Q. Do you recall the terms of the actual acquisition
which occurred?

A. No.

Q. °~ It's rather lengthy, but I want teo direct you to what

record the Bates numbers for us?
MR. RUNNING: It's MDC 5944 through MDC 6000.

Qs Wwithout asking you to read the whole thing from cover

Mig=towa—Reportimg—
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important to Fisher?

A, 1 believe the statements made in there are -~ were
logical and are logical.

a. And apparently Fisher and Monsanto agreed with you,
correct, becauseTthm-acquisition was completed?

B, Well, the easy ansvwer is yes, they did. There was
some-- 1 was smiling because there were obviously further
discussions along the way.

Q. Internal discussicnsg?

A. That's right.

Q. At Fisher and Monsanto?

A, Right.

Q. But the basic point of your letter that it was
important for Fisher to preserve Milwaukee Die Casting as a
supplier and that the importance of_that vendor relationship
meant that Fisher should acquire Milwaukee Die, that point
remained unchanged. Right?

A. Yes.

Q. Did you, in the course of the acgquisition, perform any
of the financial analysis of Milwaukee Die Casting for the
purpose of due diligence on the part of Fisher?

A. No, 1 did not directly.

Q. Were there others in the Figher company that did that?

A. our financial group under Mr. Leban would have been .

responsible for that.

idefore-Reporiing
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MR. RUNNING: Is this a new exhibit?
- MR. CARUSO: That's Exhibit 218.
MR. RURNING:; This wasn't marked before today?
MR. CARUSO: No. Nothing I have has ﬁeen marked
before today.
MR. RUNNING: Do you have a copy?
MR. CARUS0: I don't have any extra copies.
MR. RUNNING: Why don't we state the Bates numbers on
the record. No. 218 is MDC 5906 through 5207.
Q. It's fair to say that you recommended to Fisher and to
HonsantO'thaf Fisher acquire Milwaukee Die?
A. Yes.
Q. Okay. Let me show you Exhibit 219. Can you identify
Exhibit 2197 And I'd ask you to take a minute to read it and

refresh yourself with it. I'm sorry, counsel had asked me to

' read the Bates number and 1 forgot to do that.

MR. RUNNING: For the record,_it's MDC 4930.

A, I have read the letter. Ag‘ain, obviously going back
to 1974, T don't remember it, although obwviocusly it is of my
origin.

Q. Do you recognize your signature?

A,  Yes, |

Q. Okay. Sitting here today, can you tell us whether
that letfer which you sent to Honsanto is an accurate éummary of

the reasons why the acquisition of Milwaukee Die Casting was

VL] q ]
TILCK ! L



1 C3 o 3 3

H

L

e 01

O O O O O C oo oM

FORM LASER BOND A PENGADANDY 18006116988

10

11

12

i3

14

15

16

17

18

19

20

21

22

23

24

25

23

acguisition?

a. Yes.

Q. Ckay. Were you involved in these earlier
acquisitions?

A. No.

Q. Were there any others that you were going to describe
before I interrxupted with my'next guestion?

A.. No. There wmay have been others, but they don't come
to mind.

0. And I do apologize because I believe I interrupted

you. If you need to complete an answer, go ahead and tell me,

A No.

Q. So the Milwaukee Die acquisition was the first
acquisition you were involved in on behalf of Fisher?

A Yes, I believe that is entirely true.

0. Okay. Just to help refresh your memory as.to the time
period that we're talking about, I want to show you what's been
marked as Exhibit 218. Do you recognize that letter? It vwas
produced by Milwaukee-- Excuse me, it was produced by Fisher in
this lawsuit.

A. No, I don't recognize the letter.

G. Right, and I don't think you're named on it in any
capacity. So you don't recognize that lettex?

A. Ho.

G. Okay.

TNty o T P W 2
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and his family wanted to sell?
A. That'numbef was. developed in the course of considering
that acquisition.

Q.  As you were considering the importance of Milwaukee

Die to Fisher?

A, Yes,

0. After Milvaukee Die, do you recall the die'casting
company that was the nekxt largéest vendor to Fisher during that
time pericd?

A. I cannot'ansﬁer that question positively. Kiowa
Corporation here in Marshalltown was also a substantial
supplier, but I couldn't saj that they would he second.

Q. Was there any other die casting comfany that was a
large one at the time?

A. There was indeed, but, again, my memory back that many
years.does not produce a name.,

Q. Sure. Now, prior fto fhe timé that Fisher made its

acquisition of Milwaukee Die -~ and we'll get into the terms of

that in a few minutes -- are you aware of any other companies

_that Fisher had acquired?

A. In a general way, yes. We acquired a small instrument
company many years ago whose name I can't even relate to you
now. We acquired a manufacturer of a specific ball valve a

number of years ago.

Q. Were these acquisitions prior to the Milwaukee Die

PRI . Y
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Q. So that takes us back into the 1950°'s: right?

B, Yes.

Q. And it could have been earlier than that; you just
don't know before you entered manufacturing. Right?

A, That's right.

Q. Was Milwaukee Die Casting a vendor to Fisher
continuously from the point you entered manufacturing until the
point that -- until 19757

A. Yes.

Q. How many other die casting companieé were vendors to
Fisher during this lengthy time period?

A. I don't know other than to say several.

Q. Was Milwaukee Die casting the largest die casting
vendor to Fisher?

A. I cannot answer that positively, either. I know that
at a peint in time I believe we speculated that -- well, more
than a speculation -- that approximately 50 percent of Fisher's
die casting requirements came from Milwaukee Die, and that, in
turn, was not as high a percentage as that of Hilwaukee'Die's
production.

Q. Did that 50 percent remain relatively constant over
the decade of the 1960's and early seventies?

A, I don't know.

Q. Was the 50 percent figure a number that was estimated

or calculated in the 1970's after you learned that Fred Schrader

HidvtoweReportitg
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0. Who was the previous owner of Milwaukee Die, do you
remember?

A. The person that we knew with whom we dealt basically

 was Fred Schrader. What breadth of ownership within the

Schrader family or elsewhere existed, T don't know. I think
Fred, so far as we were concerned, he was Milwaukee Dié Casting
Company .

Q. And how long had Fred Schrader been Milwaukee Die
Casting Company as of 18757

A. I don't know. He had been-- He'd been Milwaukee Die
Casting Company, shall we say, to Fisher for a long while before
that. I would hazard a of guess of 20 years, but that, again,
is a speculation;

Q. How long had Fisher bheen a customer of Milwaukee Die
Casting as of 197572

A. T can't answer that question, either, but it certainly
was for a number of years. It was not a short-term
relationship.

Q- In your position in the manufacturing; after you left
engineering and became manufacturing, did you become aware of
the various vendors to Fisher?

A. Yes.

Q. And at the time you entered manufacturing, was
Milwaukee Die Casting a vendor to Fisher?

A. Yes.

—id=TowaRepriting
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Q- Do you recall instances when capital acquisitions for
Milwaukee Die Casting were discussed or reviewed by the Fisher
board of directors?

A. I do not.

Q. So you don't recall whether it was standard for the
Fisher board of directors to review these aceiisitions?

MR. RUNNING: Objection: it assumes that the same
procedure is used regardless of the amount of the capital
request, \

A. And, in any event, after thié period of time I could
only speculate.

Q. Okay. Let me go back. We may come back to this
topic, but I want to go back and get into the beginning of the
relationship between Fisher and Milwaukee Die. When do you
recall the first time, or in general what is your first
recollection of the subject of acquiring Milwaukee Die? Do you
have a recollection of how this topic came up?

A. | In a general way, I became awvare, in behalf of Fisher,
that the ownership of Milwaukee Die was looking te a way to
divest themselves of their investment there and that, based upon
that awareness of their intent and aware of the importanc; to
Fisher of Milwaukee Die as a vendor, became concerned that the
ownership of Milwaukee Die might pass to someone whose ownership

was detrimental to the Fisher procurement that had been

favorable under the then existing Milwaukee Die ownership.

(Y. x
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Q. And what was your involvement?

A As such equipment recomiendations wer& offered, I
would have reviewed them with t@e Milwaukee Die Casting péople
so that I would have been aware of their intent and the reason
for their recommendation, and would have been involved, then, in
thé-further advancement of that request to the authorizing
agencies.

And I'm not sure specifically at what level that would
have gone to the Fisher board, and any degree to which th#t
might have gone beyond Fisher for Monsante approval. Understand
I s5ay T do not recall that.

Q. I understand. So, the réguest would come to you, and
if you agreed with the request, you would advance it to the next
level. 1Is that correct? |

A. Yes.

Q. And if you disagreed with the requeét, would it stop
with you or would you submit your disagreement to the higher
level?

MR. RUNNING: Objection. It assumes he ever disadreed
with any request from Milwaukee management.

MR. CARUSO: That's a valid objection.

Q. Can you think of a situation-- Can you recall a
situation where you ever disagreed with the recomméndations that
came from Milwaukee Die Casting?

A. I do not recall specifically any consideration of

PAS - . .
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A. I think I could say accurately that the
recommendations relative to capital investments at Milwaukee Die
Casting came from the management in site -- or on site for that
company and became a part of capital investment.recommendations
to Fisher and Monsanto and were approved through the same chain
of approvals that would have applied to any other company within
Fisher.

Q. To make sure I understand your tesfimony, I believe

you've testified that the management of Milwaukee Die Casting

‘would make a recommendation which would then be subject to

approval by Fisher. 1Is that correct?

A. There would have been a level of investment beyond
which Fisher approval would have been required.

Q. Do you recall what that level was?

A. I do not.

Q. Do you think it was over, over $10,0007

MR. RUNNING: Objection; calls for speculation. If

yvou know the answer, tell him. If vou don‘t--

A. I do net know the answer.
Q. Okay. Could you describe the approval process or the

chain within PFisher?

A, My answer would be somewhat speculative and I,
therefore, withhold it,

Q. Did you participate?

A. Yes.

P | 4
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UNITED STATES DISTRICT COURT
FASTERN DISTRICT OF WISCONSIN

MILWAUKEE DIE CASTING
co., et al.,

Plaintiffs,
Vs,

FISHER CONTROLS
INTERNATIONAL, INC.,

Defendant.

)

)

)

)

) . |
}  No. $3-€-0325
)

)

)

)

)

DEPOSITION OF JAMES H. BOYD

taken before Mary E. Button, Certified Shorthand Reporter, at

the offices of Fisher Controls, 205 South Center Street,

Marshalltown, Iowa 50158; commencing at or about 12:30 p.m.,

January 4, 1995,

For the Plaintiffs

For the Defendant

EARMABNCES

CARMEN D. CARUSO
Foran & Schultz
30 North taSalle Street, Suite 3000

Chicago, IL 60602

ANDREW R. RUKNING

Kirkland & Ellis

200 East Randolph Drive

Chicago, IL 60601 c -

Also Present: Greg Slyman
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CERTIFICATE OF SERVICE

I hereby certify that I caused the foregoing FISHER CONTROLS

INTERNATIONAL, INC.’S MEMORANDUM IN SUPPORT OF PARTIAL SUMMARY

JUDGMENT AS TO COUNTS I THROUGH III OF PLAINTIFFS' AMENDED COMPLAINT

to be served on the following persons by Federal Express courier:

Dated: February 9, 1995

James R. Figliulo
Carl A. Gigante
Carmen D. Caruso

'FORAN & SCHULTZ

30 North LaSalle Street
Suite 3000
Chicago, IL. 60602

Richard J. Sankovitz :

Whyte Hirschboeck Dudek, S.C.

111 East Wisconsin Ave., Suite 2100
Milwaukee, Wisconsin 53202-4894

s

4 1 Andrew R. Running
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law, nor CERCLA, give rise to any joint and several liability of the third-party defendants to the
third-party plaintiffs for contribution.™).

As current owners of the MDCC plant, plaintiffs Theresa Slyman and Milwaukee
Die Casting Co. are unquestionably liable under CERCLA § 107(a) and are restricted to bringing
their CERCLA claims in this action under § 113. Because liability under § 113 is not joint and
several, but several only, plaintiffs may not seek to im‘posé joint and several liabilfty against Fisher
in this action, and Count I of MDCC's and Theresa Slyman’s Amended Complaint should be
dismissed with prejudice.

CONCLUSION

For the foregoing reasons, this Court should grant summary judgment on Couns I
through I of plaintiffs” Amended Complaint in favor of Fisher, In the alternative, in the event
the Court allows any of plaintiffs’ CERCLA claims to proceed to trial, ail of Slyman Industries’
and Theresa Slyman’s CERCLA claims and MDCC*s CERCLA § 107 claim should be dismissed
as a matter of law. \ /

Dated: February 10, 1995 4/4»—# %7
. ' One of the attorneys for Defendant
Fisher Controls International, Inc.

Michsael Ash

GODFREY & KAHN, S8.C.
780 North Water Street
Milwaukee, Wisconsin 53202
(414) 273-3500

Andrew R. Running
Robert B, Ellis
KIRKLAND & ELLIS
200 East Randolph Drive
Chicago, Illinois 60601
(312) 861-2000
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C. Liability In A Contribution Action Under CERCLA Section 113
Is Not Joint And Several.

Congress intended for courts to determine the scope of CERCLA liability “under
common law principles.” O’Neil v, Picillo, 883 F.2d 176, 178-79 (1st Cir.), cert. denied, 493
U.S. 1071 (1989); United States v. Monsanto Co., 858 F.2d 160, 171 (4th Cir. 1988); United
States v, Chem-Dyne Corp,, 572 F. Supp. 802, 805, 808 (S.D. Ohio 1983). Under relevant
common law principles, liability in a contribution action is not joint and several. See, e.g.,
Restatement (Second) of Torts, § 886A(2) at p. 227 (f‘No tortfeasor can be required to make
contribution beyond his own equitable share of the fiability.”) Federal courts have recognized,
therefore, that liability in a contribution action under CERCLA § 113 is not joint and several.

p., 368 F, Supp.1212, 1994 WL

677448 (N.D. Cal. Nov. 30, 1994), the court refused to impose joint and several liability under §
'107(a) in an action brou'ght by a landowner liable under CERCLA against other allegedly
responsible parties because the landowner was required to bring its action under § 113
[o]nly a party who is not itself liable under CERCLA may bring a cost recavery
gction under § 9607(a).- A liable party is restricted to bringing a contribution daim
pursuarit to § 961'3(f). Liability is joint and several under § 9607(a) and merely
several under § 9613(f).
1d., at *3. Other courts likewise have recoéniz&d that liabilit_y under CERCLA § 113 is not joint
and several. Ses, e.g., State of New Jersey v. Gloucester Environ. Mgmt. Serv,, Inc, 821 F,
Supp. 999, 1004 (D.N.). 1993) (“Third-party defendants such as the Municipalities here are, by
judicial precedent, only severally liable for coﬁtribﬁtion under § 133(f)(1) of CERCLA, 42 U.S.C.
é 9613(0(1).”); Lyncott Corp. v.€ hemica] Waste Mgmt., Inc., 690 F. Supp. 1409, 1419 n.7
(E.D. Pa. 1988) (“liability for contribution under CERCLA is not joint™); !J_n_ing_S_tgtg_s._vb

Conservation Chem. Co., 619 F. Supp. 162, 229 (W.D. Mo. 1985) (“neither the federal common

=19 .
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B. A CERCLA-Liable Party Is Precluded From Bringing An Action
Under CERCELA Section 107(a).

Courts in the Seventh Circuit and elsewhere have recognized that a CERCLA-

liable party, like plaintiffs, are restricted to bringing their CERCLA claims against other allegedly
liable parties as a contribution action under CERCLA section 113. In Akzo Coatings, Inc. v.
Aigner Corp., 30 F.3d 761, 764 (Tth Cir. 1994), the Seventh Circuit recently held that an action
by a liable party under CERCLA. against other ﬂiegedly liable parties must be brought under

section 113:

Akzo itself is a party liable in some measure for the contamination at the Fisher-
Calo site, and the gist-of Akzo’s claim is that the costs it has incurred should be
apportioned equitably amongst itself and the others responsible. Thatisa
quintessential claim for contribution. , . . Akzo's suit accordingly is governed by
section 113(f).

{citations omitted). Similarly, in United Technologies Corp. v. Browning-Ferris Indus., Inc., 33

F.3d 96, 100 (1st Cir. 1994), the court recognized Congress’ intent to preclude liable parties from
suing other potentially liable parties under section 107:

Congress intended only innocent parties--not parties who were themselves liable-~
to be permitted to recoup the whole of their expenditures. By contrast, 42 U.S.C.
§ 9613(g)(3) allows a “non-innocent” party (.., & party who himself is liable) only
to seek recoupment of that portion of his expenditures which exceeds his pro rata
share of the overali liability--in other words, to seek contribution rather than
indemnity. '

See alsg Amoco Oil Co. v. Borden, Inc., 889 F 2d 664, 672 (5th Cir. 1989) (“When one liable

party sues another to recover its equitable share of the response costs, the action is one for
contribution. . . .").

As current owners of the MDCC facility and real property, plaintiffs MDCC and
Theresa Siyman are unquestionably liable parties ur;der, inter alia, CERCLA § 107(a)(1), 42

U.S.C. §9607(2)(1).

-18 -
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A.  Theresa Slyman And Slyman Industries Have Not Incurred Any CERCLA
Response Costs And Therefore Cannot Assért Any CERCLA Claims,

It is'well established that a plaintiff must first incur recoverable response costs

before it has standing to commence a private cost recovery action under CERCLA. See

CERCLA § 113(2)(2), 42 U.S.C. § 9613(2)(2);
866 F.2d 1149, 1154 (Sth Cir. 1989).

In their Amended Complaint, plaintiffs collectively allege that they have incurred
investigation costs “in excess of $100,000" since March 1992. (1 17) However, it is undisputed
that those costs have been incurred by MDCC alone, For example, the report summarizing the
investigation in which the alleged response costs have been incurred states that Milwaukee Die
Casting Co., Inc. retained the investigation consul-tant. (DX-7 at ES-1) There is'no mention in
any document produced by the plairitiffs of Theresa Slyman or Slyman Industries having incurred
any response costs. In their Amended Complaint, plaintiffs characterize Slyman Industries as “a

hiolding company .. .” (§4) George Slyman admitted in his deposition that he didn’t know of*

any directors, officers or employees of Styman Industries, other than his son Peter, who holds the

figurehead position of Board Chairman, (G. Slyman De}{; at¢&5,8-16) In her deposition, Theresa
Slyman made it é};af.that she has no icnowiedge of any CEﬁéLA response costs being incurred at
the MDCC facility. (T. Slyman Dep. at 36-37)

Since it is undisputed that neither Slyman Industries nor Theresa Slyman has |

incurred any CERCLA response costs, all of their CERCLA allegations against Fisher must be

dismissed.

-17-
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A.  No. Nobody from Fisher had anything to do with this project.
(Id. at 131} Mr. Boyd also confirmed that Fisher exercised no control over environmental

decisions at MDCC'’s plant. (Boyd Dep. at 78)

In short, none of the indicia of control necessary to demonstrate that Fisher

exercised “actual and pervasive control” over MDCC's day-to-day operations were present in the

relationship between Fisher and MDCC. As a matter of law, plaintiffs cannot maintain their
burden of showing that Fisher was an “operator” of the MDCC die casting plant under CERCLA.
Accordingly, summary judgment on plaintiffs’ CERCLA claims shouid be granted in favor of
Fisher,

II. Even If Fisher Were Liable Under CERCLA, It Cannot Be Held Jointly And
Severally Liable Under CERCEA Section 107

In the alternative, even if the Court allows any of piaintiﬁ's' CERCLA claims to
proceed to trial, Fisher is entitled to partial summary judgment: (1) dismissing all CERCLA
claims asserted by plaintiffs Theresa Slyman and Slyman Industries because it is undisputed that
neither has incurred any response Costs and therefore neither has standing; and, (2) dismissing
Count I of MDCC’s Amended Complaint under CERCLA § 107 and preclﬁding any claim that
Fisher is jointly and severally liable to plaintiffs for response costs incurred at the MDCC plant.
As a liable party under CERCLA, plaintiff MDCC, as well as plaintiff Theresa Slyman, is
precluded from bringing an action to hold Fisher jpinl]y and severally liable under CERCLA §
107(a).® Instead, MDCC’s CERCLA claims must be limited to § 113, which imposes several but

not joint lability.

¥ Fisher need not address in this motion whether Slyman Industries is liable under
CERCLA for the alleged contamination of the MDCC facility.

-16-




.

B

) I O ) o o oo .3

£

Both Jarﬁes Boyd and Larry Kruse also testified that MDCC had the authority to
make a certain level of capital expenditures necessary for day-to day operation. (Boyd Dep. at
16, Kruse Dep. at 19-20) Larry Kruse explained: “What you didn’t want to do is make that
amount so small that you stymied the ddy-to-day operation of [MDCC’s] operation.” (Kruse
Dep. at 63) Indeed, Mr. Kruse recalled that, during the approximately two years that he
monitored Fisher’s investment in MDCC, there was never an instance in which MDCC sought
approval for a capital expenditure from Fisher: “To the best 61‘ my knowledge, we never had one
that large.” (Kruse Dep. at 63) Mr. Boyd made clear that MDCC’s capita! expenditures were

made from MDCC’s own operating capital; Fisher did not advance MDCC funds for capital

. expenditures. (Boyd Dep. at 77-78)

In addition to its autonomy over day-to-day operations, MDCC also had broad
authority in making decisions relating to environmental matters at MDCC’s die casting plant. Earl
Suess, MDCC’s manager of engineering and the person responsible for envirorimental matters at

MDCC during the relevant time, testified that he alone prepared the procedure for draining and

~ flushing the PCB-based hydrautic fluid from the die casting machines and trim presses in 1981,

and MDCC employees performed the work (Suess Dep. at 106, 118-119). Mr. Suess also stated
that Fisher had no involvement in the agreement with Rollins Environmenta! Services for disposal
of the drummed PCB wastes from the MDCC plant or the subsequent testing performed to
confirm that PCB levels in the plant were below the permissible 50 parts per million (“ppm”)
established by federal regulations. (Id. at 122) Indeed, Mr. Su’es_.§ testified that Fisher had no
involvement in PCB matters at MDCC, or in regv;llatory compliance at the MDCC plant;

Q:  Did anyone from Fisher Controls supervise regulatory compliance at the
Milwaukee Die Casting piani?
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testified that Fisher gave MDCC broad autonomy to run MDCC's business on a day-to-day basis.

Mr. Kruse testified:
Q. What responsibilities did you have for Milwaukee Die Casting?

A How would I describe that? Milwaukee Die, on a day-by-day situation,
pretty much operated autonomously of Fisher, but as all corporations
require, it had to have someplace to report into, so I was assigned the
responsibility to report into me.

ay

Do you know what the corporate refationship was between Milwaukee Die
and Fisher?

A:  Not specifically, no

Q: Do you have a general idea?

A Well, it was - generally, I would say it was more of an arm’s length type of
relationship. They kind of ran their own business. They knew that
business. Like 1 said, you know, generally Fisher was not involved in that
business, and that’s probably one of the reasons Fisher elected to sell that

business, because it wasn’t a good fit.

(Kruse Dep. at 14, 24-23).. Further, James Boyd ;gstiﬁed: ..

e I ey B e D A I S S S R S R RN S AUV R i N S R SN
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Q:  Mr. Boyd, did you ever involve yourselfin the day-to-day management of
Milwaukee Die Casting Company?

]

L

No.

Q. Did you ever involve yourself in the setting of corporate policies at
Milwaukee Die Casting Company concerning the operation of the die
casting business?

A No
(Boyd Dep. at 78) Indeed, like Jacksonville Elec. Auth., Mr. Kruse explained that MDCC was in
a completely different type of business than Fisher and nobody at Fisher had the expertise to

manage the day-to-day operation of & die casting plant. (Kruse Dep. at 23, 25, 62)

14 -
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appropriate and consistent with the investment relationship® does not ordinarily result in operator
liability, a corporation’s ‘actual participation and control’ aver the other corporation’s decision-

making does.”); .. 910 F.2d 24, 27 (15t Cir, 1990) (“To

be an operator requires more than merely complete ownership and the concomitant general-
authority or .ability to control that comés-wi_th‘ ownership. At a minimum it requires active
involvement in the activities of the.subsidiary.™)

In Jacksonville Elec, Auth., the court refused to impose CERCLA liability upon a
university that had previousl_yr owned a wood processing facility, and granted summary judgment
in favor of the university. Although tﬁe university owned all shares of the corporation at the time
of disposal, had dictated terms of e-mploy'ment of the corporation’s president and hired one of its
directors, and had apparently influenced the method by which certain of the corporation’s
treatment processes weré carried out, the court refused to hold the university liable as an
operator: “[W]e seek more than just indicia of a parent-subsidiary relationship . , . . We look for
evidence that would demonstrate that Tufts was actively involved in Eppinger's occupational
business affairs, or that Tufts itself actually pa_rtiéipate;l it the co_ntamination.” Id. at 1111. The
co'urf found further support for its decision in the fact that the university was engagedin a
different business than that of its subsidiary: “It is particularly important that the record corntain
such evidence in a case such as tiais; where the parent company — the trustees of a university — is
in an entirely different business than that of the subsidiary.” Id.

Like Jacksonville Elec. Auth., Fisher did not exercise the “actual and pervasive”
control over Milwaukee Die Casting necessary to impos_e. liability on Fisher as an “operator” of
the MDCC facility. James Boyd and Larry Kruse, two Fisher employees responsible for

overseeing Fisher’s investment in MDCC during the time that Fisher owned MDCC's stock, have

-13.-
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corporate {dentities during the relevant time, Fisher cannot be held Hable as an “owner” of the

MDCC facility under CERCLA.

Finally, the fact that Fisher held title to Milwaukee Die Casting for two months
between December 24, 1981 and February 23, 1982, strictly in order to facilitate the sale of
Milwankee Die Casting to the Slymans, does not constitute “ownership” of the facility under
CERCLA. In Robertshaw Controls Co. v. Watts Regulator Co., 807 F. Supp. 144, 150 (D.
Maine 1992), the court refused to impose “owner” liability where ihe defendant held title solely
for the purpose of facilitating a sales transaction. See aiso, In Re Diamond Reo T[gg_l_cg: Jng, 115
B.R. 559, 568 (W.D. Mich. Bankr. 1990) (imposing liability on “a straw, or conduit, through
which ownership of the site passed” would “be extending the statutory language to an absurd
plateau, thereby perverting congressional intent,”). Moreover, as set forth in the foregoing
Statement of Facts, the plaintiffs should not be allowed to characterize Fisher as the “owner” of
the MDCC réal property for CERCLA purposes when they took exactlj,; the opposite position
when it suited their tax objectives.

B.  Fisher Was Not An Qperator Of The MDCC Facility

Nor can Fisher be held liable under CERCLA as an “operator” of the Milwaukee

Die Casting facility. “Merely owning the stock of a corporation that disposed of hazardous waste

is not sufficient, without more, to hold & shareholder liable as an operator of the corporation’s

facility.” Jacksopville Elec. Auth, v. Bernuth Corp,, 996 F.2d 1107, 1110 (11ith Cir. 1993).

Rather, a parent corporation can be held liable under CERCLA as an operator only when it goes
beyond the traditional investment relationship to exercise “sctual and pervasive control” over the

subsidiary’s day-to-day operations. Id.; see also Lansford-Coaldale, 4 F.3d at 1222 (“Whereas a

corporation’s ‘mere oversight’ of the subsidiary or sister corporation’s business in a ‘manner

8.
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of corporate records; and (7) nonfunctioning officers or directors,. United States v. Kayser-Roth

~ Corp,, 724 F. Supp. 15, 20 (D.R.1. 1989), aff'd, 910 F.2d 24 (1990). Further, as the Joslyn Mfg.

court cﬁutioned,. “veil piercing should be limited to situations in which the corporate entity is used:
as a sham to perpetrate a fraud or avoid personal liability.” Jo 5_!.3[_11' Mfg., 893 F.2d at 83.2

In Jostyn Mfg., the court granted sumary jﬁ_&gment in favor of a parent
corporation, holding that the parent was not liable for the CERCLA liability of its subsidiary as an
“owner.” The court explained that the subsidiary observed basic corporate formalities by, among
other things, keeping its own books, conducting daily operations separate from its parent, filing
separate tax returns, paying its own bills and arranging for its own employee benefits. Id. The
court concluded: “The facts in this case do not support a finding that the [subsidiary] was
designed as a bogus shell for [the parent] to hide behind.” Id.

Application of the relevant factors to the relationship between Fisher and MDCC
conclusively demonstrates that piercing the corporate veil between the two corporations is not
warranted in this case. The financial records of the company and the testimony of Fisher’s and
MDCC’s employees clearly establishes that Milwaukee Die Casting was adequately capitalized,
and was a going, profitable concern during the time that Fisher owned Milwaukee Die Casting’s

stock. (See Statement of Facts, above.) Because Fisher and MDCC maintained separate

* In determining whether to impose a subsxdiary s CERCLA liability on a parent corporation,
federal courts app!y federal common law vell pacrcmg standards Sﬁ ayser- r-Roth, 124 F Supp
Rx N f ; ‘

from the federal common la.w standard LJ mg,, ‘ AR
419 N.W.2d 211 (Wis. 1988) (evaiuatmg similar veil piercing factors), see also ay;er-Rgti_l, 724
F. Supp. at 20 (recognizing that “courts confronting this chioice of law issue have observed that
the distinction between state and a federal rule of decision is of little practical difference.”).

«17



Further, in the event the Court allows any of plaintiffs’ CERCLA claims to
proceed to trial, plaintiffs’ claims under section 107 of CERCLA should be dismissed. Plainsiffs
themselves are unquestionably liable under CERCLA as current owners of the MDCC facility, As
CERCLA-liable parties, plaintiffs are precluded from bringing a élaim under section 107(a) and
must, instead, bring their CERCLA claims under CERCLA section 113, Liability under CERCLA
section 113 is not joint and several. Therefore, Fisher is entitled to partial summary judgment
dismissing plaintiffs’ claims under CERCLA § 107 and precluding -any claim that Fisher is ja_inﬂy‘
and severally liable to plaintiffs for response costs incurred at the Milwaukee Die Casting facility.
L Fisher Is Not Liable Under CERCLA

A. Fisher Was Not An Qwner Of The MDCC Facility

A corporation is not liable as an “owner” under CERCLA solely by virtue of its
ownership in another, potentially responsible corporation;
CERCLA does not define ‘owners’ or ‘operators’ as including the parent company

of offending wholly-owned subsidiaries. Nor does the legislative history indicate
that Congress intended to alter so substantially a basic tenet of corporation law.

Joslyn Mfg. Co v. T.L. James & Co., Inc., 893 F.2d 80, 82 (5th Cir. 1990). A corporation that

owns all of the stock of another corporation is liable as an owner only “in situations in which it is

determined that piercing the corporate veil is warranted,” Lansford-Coaldale Joint Water Auth v,

Tonolli Corp., 4 F.3d 1209, 1220_(3d Cir. 1993),

Factors used in determining whether veil piercing is appropriate under CERCLA
include: (1) inadequate capitalization in light of the purposes for which the corporation was
organized; (2) extensive or pervasive control by the shareholder or shareholders; (3) intermingling
of the corporation’s properties or accounts with those of its owner; (4) failure to observe

corporate formalities and separateness; (5) siphoning of funds from the corporation; (6) absence

-10-
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carry-over. (Glaser Dep. at 71} Despite the fact that the closing was delayed until February 23,
1982, Slyman successfully took the position with:the U.S. Internal Revenue Service that “the
burdens and béneﬁts of ownership” of MDCC fr’ansfére‘d to the Slymans prior to December 31,
1981. (Glaser Dep. at 71-74) In making this tax case, Slyman’s lawyer cited the following facts
to support the contention that Slyman was the effective:owner of MDCC prior to year-énd:

1. The economics underlying the negouatmn wh:ch led to the purchase were

based upon a transfer of the business for
1981,

2 The pames agrec t'ha't the transfer was eﬁ‘ectwg as of the end of 1981 and that

(DX-53, emphasis added) Slyman thus conterided that “effective as of the end of business on
December 26, 1981 . . . the burdens and benefits of ownership were transferred to the buyer_[the
Slymans].” (Id.)
ARGUMENT

CERCLA imposes liability on “any person who at the time of disposal of any
hazardous substance owned or operated any facility at which such hazardous substances were
disposedof, ... .” 42US.C. § 9607(11)(2).‘ Tobe Iiabl; under CERCLA, therefore, Fisher must
have been an “owner” or “aperator” of the MDCC facility at the tirie that the alleged hazardous
substances were disposed of there. Fisher was not an owner or operator of the MDCC facility
under CERCLA at any relevant time. Fisher is therefore entitled to summary judgment dismissing

all of plaintiffs* CERCLA claims with prejudice.

* CERCLA also imposes liability upon current owners of facilities like Milwaukee Die Casting,
persons who arranged for disposal of hazardous substances at a facility, or persons who transport
hazardous substances to a facility for disposal. 82642 U.8.C. § 9607, Plaintiffs” Amended
Complaint, however, does not allege that Fisher falls within one of these categories of responsible
persons under CERCLA, :
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worker safety program, with full spending authority: “He [Wheeler] said, whatever it takes, do
it.” {Id. a1 293-294)

11.  MDCC also retained local responsibility for environmental decisions and
policies at its plant. (Boyd Dep. at 78) For example, Mr, Suess hired & local consuitaﬁt to
prepare required permit applications. (Suess Dep. at 306) Mr. Suess was personally responsible
for dealing with agency inspections. (Id.) During 1980-81, MDCC drained and flushed its PCB-
based hydraulic fluid from its die casting machines and trim presses and replaced it with an
allternative product. Mr, Suess planned and managed the program for replacing the hydraulic
fluid, and the entire project was run by MDCC's own employees. (Suess Dep. at 106, 118-119)

12, George Slyman wrote Fisher on December 10, 1981, offering to pufchase
MDCC for $4.5 million, on the condition that Fishér first acquire the title to MDCC’s real
property so that the rea! property could be sold to Slyman separately from the shares of the
corporation. (DX-19) Fisher accepted this offer on December 14, 1981, subject to the execution
of formal sale agreements. (DX-20) On December 23, 1981, Slyman’s tawyer, Robert Glaser,
wrote Fisher urging that MDCC dividend its real property to Fisher before year-end to satisfy
Slyman’s tax objectives. (DX-45) Glaser confirmed in his deposition that the dividending of
MDCC’s real property to Fisher prior to the sale of the property to Theresa Slyman “was
necessary in order to accomplish the acquisition as envisioned by the Siyman group,” (Glaser
Dep. at 67-68) MDCC’s directors complied with Slyman’s request to dividend the company’s
real property to Fisher on December 22, 1981, and the special warranty deeds -were executed on
December 24, 1981. (DX-109, DX-117) |

13.  Slyman's tax plan also called for the “effective date” of the acquisition to

be prior to year-end 1981, so Slyman's ongoing company would benefit from an operating loss
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John Wheeler was a very good manager and he had a good operation going, and I
didn’t want to screw it up.

(Id. at 41-43) During Rogers’ tenure in l\_ﬁ!wa_ukee, responsibility for the day-to-day functioning
of the die casting operation at the plant therefore remained with the local manufacturing
superintendent, Mike Matthews, and his foremen. (Id. at 42)

10.  Although Fisher and its parent Monsanto Company exercised some
oversight over occupational safety compliance at the MDCC plant, their overall involvement was
minimal. MDCC’s plant engineer, Mr. Suess, attended a four-day seminar at Monsanto's offices
in 1977 or 1978 on how to take noise and ambient air samples to comply with OSHA regulations.
(Suess Dep. at 240-241) After the seminar, MDCC purchased the equipment to per-f‘onﬁ the
OSHA tests, but Mr. Suess felt that he wasn’i qualified to take the air samples. (Id.at 254-255)
Mr. Suess therefore requested that Monsanto personnel perform the required OSHA sampling at
the plant. (Id.) (Even after the Slymans purchased the company, MDCC employees never
performed the OSHA tests on their own. (Id. at 308)) During those periodic visits, Monsanto
personnel took air and noise samples and also performed a safety walk-through to recommend

:308)‘Monsanto’s periodic safety

ways to minimize the risk of worker injuries ([&M
inspections supplemented the independent insurance inspections that began during the Shroeder '
family’s ownership of the facility. (Id. at 308) After it acquired MDCC's stock, Fisher received a
copy of the insurance repdns. On one pccasion, Mr. Suess recalled that Fisher's management
sent Mr. Wheeler a critical letter for ignori_n:g an insurance inépector’s recommendation to instalt
safety guards on die casting machines to bring them into compliance with OSHA. (Id. at 292-93)

From: that time forward, Mr, Wheeler delegated to Mr. Suess the responsibility for the plant’s
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Wheeler’s unexpected death “put a big hole in the organization,” and was one of the reasons why
Fisher decided to sell the company, as the Fisher manager responsible for overseeing MDCC in

1981 testified:

Mr. Wheeler was a very important part of that business, and he understood the
business. He understood the customer base, and when he passed away, it put a big
hole in the organization. And 1 think, probably, it was one of the reasons why at
least I was influenced to make the recommendation we ought to get out of that
business, because no one in Fisher had any experience in running a die casting
business. The success of that business on a large part was based on Mr. Wheeler’s
participation in it.

(Kruse Dep. at 26-27) Following Mr. Wheeler’s death, Arthur Rogers, & Fisher manager with a
background in personnel management, was send to MDCC as the temporary general manager.
(Rogers Dep. at 4-6, 40) Because the assignment ﬁras a temporary one, Mr. Rogers remained on
Fisher’s payroll, with MDCC reimbursing Fisher for his salary. (Id. at 44-45) Rogers’ principal
assignments were to oversee the union contract negotiations that summer and to “evaluate the
staff or go outside and interview candidates as possible successors to the GM position....". (Id. at
5-6, 41). (Rogers’ assignment to hire a permanent general manager was mooted by Fisher’s
decision to sell the company to-the Slymans.) Rogers had “never even toured a die cast plant
before,” and he “knew the only way I could do it is if they had a competent staff there” (Id. at
41) Rogers’ only agenda as the temporary general manager was to “get the [union] contract,
keep the plant going.” (Id.) Rogers characterized his June 1981 to February 1982 tenure as
interim general manager as “custodial in naturo_.a":

It was more custodial in nature because my position was temporary in nature, and

part of my assignment was to seek out a General Manager, and in that

circumstance you don’t run in and make a bunch of changes and have somebody
else come in further down the road and they want to do things differently.

EE-R
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at 23, 25, 62) Fisher therefore relied as a matter of necessity on the local management team, led

by the General Manager, Jolin Wheeler: As Fisher’s manufacturing vice-president from 1975~

1979 testified:

Mr. Boyd, could you describe how it was that Mr, Wheeler was selected as
executive vice-president and general manager of Milwaukee Die Casting in
19757

Yes, Fthink I can. Other than a user of die castings, we had no expemse
within the Fisher organization relating to the manufacture of dié castings
and we were Iookmg, inlooking in[to] the acqu:smon of Milwaukee Die,
as to how that expertise would be provided, not only in the manufactunng,
but in the related marketing and the wholé structure of the operation of a

die casting business.

So, we looked to Milwaukee Die with the help of Mr. Schroeder to see

what internal capabilities they. would bring to us. We looked with some

concern because our principal contact through the years had been with Mr.
Schroeder who we regarded as a very competent individiial in'every phase

of the die casting business, and hé really had only twa people up there to
talk to us about.

One was Mr, Suess, who was in the manufacturing operations, and the
other, Mr. Wheeler, who had Jomed them far more recently, but was well
aware of the die casting process arid the marketing of die castings and the
aspects of the profitable operation of the business in that regard. Mr.
Wheeler had become Mr. Schroeder’s understudy in'a broad sense in the
management of the business, and it was Mr. Schroeder’s resommendation
that we name Mr. Wheeler to the reSponmbnluy for the operation of the
company. And as the records, indicate, we subsequently did that.

And, again, I would emphasize that we Jooked to him of necessity becatise
we didn’t have those kmd of capabﬁxtses and that because we dadn t have
those capabahtnes. th_ atio

Mr. Schroeder had to somé degree, backed away from the full depth of
broad management responsibilities.

(Boyd Dep. at 74-76, emphasis added)

Mr. Wheeler served as the executive vice-president and general manager of

MDCC from 1975 until his death of a heart attack in May of 1981, (Rogers Dep. at 40) Mr.
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$3,164,000. (DX-18) After his November 1981 due diligence review of MDCC’s plant and
financial records, the Slymans’ controller, R.E. Auer, concluded: “This company, I believe, is a
very well maintained and run operation, It has been a‘very profitable and good cash generating
operation.” (1d.}

5. MDCC prepared its own yearly budget and forecasts, paid its own bills
and collected its own acco.unts receivable. (Boyd Dep. at 31, 35; Kruse Dep. at 61) MDCC paid
its employee salaries directly, not through Fisher. (Boyd Dep. at 71-72; Kruse Dep. at 62) The
MDCC pension plan was maintained separately from Fisher. {Suess Dep, at 91)

6. The day-to-day operations of MDCC were managed autonomously from
Fisher as well. MDCC set its own policies for the day-to-day operation of the plant (Kruse Dep.
at 14; Boyd Dep. at 31, 33, 78) and had suthority to make its own capital expenditures necessary
for day-to-day operation. (Kruse Dep. at 63; Boyd Dep. at 16-17) Funds for equipment
purchases made by MDCC were generated from MDCC's own operations; Fisher did not advance
funds for equipment purchases to MDCC. (Boyd Dep. at 40, 78) And, as with maost parent-
subsidiary relationships, contact between Fisher and MDCC consisted primarily of monthly
financial reports. (Kruse Dep. at 64-65)

7. Fisher's purchases of die castings from MDCC were conducted at arm’s
length. Fisher negotiated pricing and other aspects of its transactions with MDCC on an arm’s
length basis. (Boyd Dep. at 35-36; Kruse Dep. at 55) MDCC had large customers other than
Fisher. MDCC did not extend prefetential treatment to Fisher compared to its other large
customers. (Suess Dep. at 259; Kruse Dep. at 61; Rogers Dep. at 17-18; Boyd Dep. at 35-36)

8. MDCC’s bl_.lsiness was completely different from that of Fisher Controls.

Fisher did not have the expertise to run a die casting business. {Boyd Dep. at 74-76, Kruse Dep.
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castings. (Seg, e.g., Rogers Dep. at 17) The time, expense and business interruption required to

move Fisher’s dies to another die caster alone provided substantial justification for acquiring
MDCC. (Boyd Dep. at 19-26; PX-219)
2. Tominimize Mr. Schroeder’s tax liability, Fisher’s purchase of his

company's assets was structured as follows. On December 9, 1974, a new company by the name

of Milwaukee Die Casting Co., Inc. was incorporated in Delaware. (DX-I 11, DX-94) On
January 13, 1975, the Delaware corporation’s board of directors consented to the sale of the
shares of the company to Fisher, in consideration for the transfer to the Delaware corporation of
the business and assets of Milwaukee Die Casting Co., the Wisconsin corporation. (DX-97) The
Wisconsin corpa%atiou deeded its real property to Fisher on January 14, 1975, whereupon Fisher
immediately deeded the same praperty to the Delaware corporation. (DX-112; DX-113) Both
transactions were recorded the next day. (DX-114; DX-115, DX-116)

3. The shares of Milwaukee Die Casting Co., Inc. (the Delaware
corporation), were owned by Fisher from January 13, 1975, until February 23, 1982. During the

period of Fisher’s stock ownership, MDCC maintained its separate corporate existence and

management. MDCC was adequately capitalized, and was a going, independently viable concern.
(Boyd Dep. at 43: Rogers Dep. at 52)
4, MDCC was consistently profitable during the years of Fisher's stock
" ownership, and management re-invested th'.ose profits in the company. For example, from 1975-
1980, MDCC retired $186,000 in pre-existing debt, invested $1,868,000 in plant equipment and

other capital expenditures, and increased its cash reserves from $109,000 to $2,407,000. (DX-

55} The company was debt-free after 1979, (1d.) Even after paying its shareholder 2 $2.3 million

dividend in September of 1981, Milwaukee Die Casting had no debt and a book value of

-3.
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liable as an operator of its subsidiary’s business nly when it ‘exercises actual and pervasive

control of the subsidiary to the extent of actually involving itself in the daily operations of the
subsidiary’." Jacksonville Electric Authority v, Bernuth Corp., 996 F.2d 1107, 1110 (11th Cir.

1993)(emphasis added, citation omitted). Holding parent corporations liable for the acts of
subsidiaries when there is no such daily operational control would dramatically expand the scope
of strict liability set forth in the statute: “To inﬂiﬁt liability based on a showing of anything less
would expand the language of the statute beyond the intent of Congress as expressed through the
words of the legislation.” Id.

Here, the relationship between Fisher and MDCC reveals nothiﬁg “more than just
indicia of a parent-subsidiary relationship.” Id. at 1111, Accordingly, there is no basis for
imposing CERCLA liability and, therefore, this Court should grant summary judgment for Fisher
as to Counts I through I11 of plaintiffs’ amended complaint.

In the aiternative, in the event the Court allows any of plaintiffs’ CERCLA claims
to proceed to trial, plaintiffs Theresa Slyman’'s and Slyman Industries’ claims should be dismissed
for lack of s‘tanding. Plaintiff MDCC’s attempt to imposejqint and several liability on Fisher
under CERCLA § 107 should also be dismissed as 4 matter of law, based on the undisputed fact
that MDCC is itself a liable party under CERCLA.

STATEMENT OF UNDISPUTED FACTS
1. In the summer of 1974, MDCC’s president and principal shareholder, F. J.

Schroeder, Jr., informed Fisher that he was planning on retiring and that his family wanted to sell
the company. MDCC was an important supplier of die cast parts to Fisher at the time. There was
a scarcity of quality die casting capacity, and Fisher's management was concerned that another

one of MDCC’s customers might purchase the company and disrupt Fisher's supply of die

eZe
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WISCONSIN

)
)
)
)
)
)
)
)
)
)
)

MILWAUKEE DIE
CASTING CO. et al,

Plaintiffs,
V. No, 93-C-0325

FISHER CONTROLS
INTERNATIONAL, INC.

Judge Reynolds

Defendant,

FISHER CONTROLS INTERNATIONAL, INC.’S
MEMORANDUM IN SUPPORT OF PARTIAL SUMMARY JUDGMENT

INTRODUCTION

As the parent corporation of Milwaukee Die Casting Company (“MDCC”) from
January 1975 until February 1982, Fisher Controls International, Inc. (“Fisher”) cannot be held
liable under CERCLA as an owner or-operator of the MDCC plant.

A corporation is not deemed to be an “owner” of another company under
CERCLA merely because it owns thé company’s common stock. Jgg'lm Mifg, Co. v. T.L. James
& Co., Inc., 893 F.2d 80, 82 (5th Cir. 1990). Nor, absent exceptional circumstances, is a parent -
corporation deemed to “operate” its subsidiaries; “{1]t is obviously not the usual case that the
parent of a wholly owned subsidiary is a [CERCLA] operator of the subsidiary.” United States v.
Kayser-Roth Corp., 910 F.2d 24, 27 (1st Cir. 1990). “To be an‘operator requires more than
merely complefe ownership and the concomitant general authoﬁﬁ or ability to control that comes

with ownership.” 1d. As the Eleventh Circuit recently ruled, “a parent corporation may be held
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CERTIFICATE OF SERVICE

I hereby certify that I caused the foregoing FISHER CONTROLS
INTERNATIONAL, INC.'S MOTION FOR PARTIAL SUMMARY JUDGMENT to be served
ont the following persons by Federal Express courier;

James R. Figliulo

Carl A. Gigante
Carmen D. Caruso
FORAN & SCHULTZ
30 Nerth LaSalle Street
Suite 3000

Chicago, 1. 60602

Richard J. Sankovitz

Whyte Hirschboeck Dudek, §.C.

111 East Wisconsin Ave., Suite 2100
Milwaukee, Wisconsin 53202-4894

Dated: February 9, 1995 /’%/ﬁw//;

" ' Andrew R. Runniffg
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WHEREFORE, for the reasons set forth in the accompanying Memorandum In
Support, defendant Fisher Controls International, Inc. respectfully requests that this Court grant

its motion and enter judgment in its favor and against plaiiitiffs on Counts I, IT and TH of their

Amended Complaint. //
Dated: February 10,1995 //Z“" S =

One of the attorneys for Defendant
Fisher Controls International, Inc.

Michael Ash

GODFREY & KAHN, 5.C.
780 North Water Street
Milwankee, Wisconsin 53202
(414) 273-3500

" Andrew R. Running.
Robert B. Ellis
KIRKLAND & ELLIS
200 East Randolph Drive
Chicago, Illinois 60601
(312) 861-2000

(Inquiries May Be Directed To Mr. Running.)



s N 2/9/75”

Ly ) A
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WISCONSIN

MILWAUKEE DIE
CASTING CQ. et al.,

Plaintiffs,
VY.

No. 93-C-0325

FISHER CONTROLS
INTERNATIONAL, INC.

Judge Reynolds

A e R e i

Defendant.
FISHER CONTROLS INTERNATIONAL, INC.’S
MOTION FOR PARTIAL SUMMARY JUDGMENT

Pursuant to Federal Rule of Civil Procedure 56, defendant Fisher Controls,
International, Inc. (“Fisher”) hereby moves this Court for summary judgment on all of plaintiffs’
claims under the Comprehensive Environmental Response, Compensation and Liability Act
{CERCLA). As set forth in the accompanying Memoranda in Support, under the undisputed facts
Fisher was neither an “owner” nor an “operator” of the Milwaukee Die Casting facility, and
therefare is not liable for any of plaintiffs’ CERCLA claims. Counts I, II and I.'II of Plaintiffs’
Amended Complaint should accordingly be dismissed with prejudice.

In the alternative, in the event the Court allows any CERCLA claim against Fisher
to proceed to trial, Fisher moves the Court: (1) to enter summary judgment for Fisher on Theresa
Slyman’s and Slyman Industries” CERCLA claims because they have incurred no recoverable
response costs and therefore lack standing to assert any CERCLA private cost recovery claim;
and, (2) to enter summary judgment for Fishef on Milwaukee Die Casting’s CERCLA § 107 claim
because MDCC is a liable party under CERCLA § 107 and therefore is barred as a matter of law

from asserting such a claim
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